








Kirby Seminars

All audio files of Kirby seminar may
be listened to via:

www.une.edu.au/about-une/
academic-schools/school-of-law/
kirby-seminars

Dr Bernadette Boss delivered
her Kirby seminar Friday

12 September 2014.

‘Humanitarian Law v Human Rights
Law in UN Collapsed State
Peacekeeping’.

Dr Bernadette Boss is an ACT
Magistrate and Coroner but also
has extensive military operational
experience with the Australian
Army as both a legal officer and
signals officer, serving in both
regular and reserve capacities. Dr
Boss spoke to the School of Law
on the international law basis for
occupying territory during peace
keeping operations, the subject of
her doctoral thesis. She contrasted
the approach which relies upon
the Fourth Geneva Convention

to regulate occupation of foreign
territories by peacekeeping forces
with an approach based upon
international human rights law.
Dr Boss argued that, where the
peacekeeping operation drew its
authority from the Charter, the
international human rights law
approach was more consistent with
the United Nations Charter.

The presentation was well attended,
including a number of staff and
students from UNE’s Peace Studies
discipline, and provoked strong

questions and discussion afterwards.

Gabrielle Appleby, senior
Lecturer, Deputy Director, Public
Law and Policy Research Unit,
University of Adelaide, delivered her
Kirby Seminar on Tuesday

4 November 2014, ‘Can judges have
legal opinions? Recusal and pre-
judicial advice’.

“On 5 November 2013, seven judges
of the High Court sat ready to hear
the first day of argument

in Unions New South Wales v New
South Wales, an extremely

important constitutional case
involving the application of the
implied freedom of political
communication to campaign finance
reforms. Just as the hearing was set
to commence, counsel for the
Commonwealth drew the Court’s
attention to advice provided by
Gageler J, in his previous capacity as
Commonwealth Solicitor-General,
that touched on the constitutional
validity of one of the challenged
provisions. The Court adjourned.
Over an hour later, the Court
returned and Gageler J gave brief
reasons recusing himself. He
explained that as the existence of
his advice was now known to the
parties, but he was unable to
disclose the content of the advice,
he was recusing himself to avoid any
apprehension of bias. In the
following six months, Gageler J
recused himself from two more
important constitutional cases for
similar reasons.

Gageler J's recusal decisions raise
important bias questions. There is
the question of whether recusal is
required on the basis of a pre-
judicial opinion, where that opinion
was on a matter of law only (such as
the constitutionality of legislation).
In this paper, Gabrielle develops an
argument that the provision of a
pre-judicial opinion on a question of
law should not necessarily constitute
grounds for recusal. Provided the
law allows the judge to give a public
account of this advice (and Gabrielle
argues that it does, or at least
should), there is little to distinguish
pre-judicial opinions on matters

of law from judicial comments in
obiter dicta, or judicial writings and
speeches that express opinions on
the law. There is also the ongoing
guestion about whether recusal
ought to be the decision of the judge
involved, particularly when the judge
is sitting on a full court. Building on
the positions of Anthony Mason and
lan Callinan, Gabrielle argues that
the decision to recuse must be made
by the Court that is potentially
affected by the bias, not the
individual judge.”

Associate Professor Alex

Gardner, Faculty of Law, The
University of Western Australia,
Centre for Mining, Energy and

Natural Resources Law; Chief
Investigator, National Centre for
Groundwater Research and Training,
delivered his Kirby Seminar on
Monday 16 June 2014, ‘Mining access
to water resources - traditions and
developing principles’.

Are mining and coal seam gas
(“CSG”) production subject to

the key legal principles that apply
generally to water resources
management, especially the
allocation of water resources in
circumstances of water scarcity and
competing uses? The sometimes
exceptional circumstances of the
mineral sector’s use of water was
acknowledged in clause 34 of the
2004 Intergovernmental Agreement
on a National Water Initiative
(“NWI”), by which it was agreed
that minerals and petroleum project
proposals may need to be assessed
in light of sector specific factors
that may require management
arrangements outside the scope of
the NWI.

Recently, the exceptional NWI
status of the minerals and CSG
sectors has been questioned
because of the growing scale and
risk of the water resource impacts,
especially in respect of
groundwater in certain regions. The
National Water Commission
(«NWC») said, in its 2010 Mining
and Coal Seam Gas Positions
Statements, that the clause 34
special circumstances had not been
adequately articulated and that the
regular resort to environmental
approval laws to make special
arrangements for resources
projects was no sufficient substitute
for better integrating these sectors»
use of water resources into the
general water planning and
entitlement regimes. There was
particular concern with cumulative,
possibly irreversible, impacts and
there is a growing concern with
legacy liabilities post mining tenure.











































Journal articles

Saurabh Jain ‘Conduit companies,
beneficial ownership, and the test
of substantive business activity in
claims for relief under double tax
treaties’ has been published in the
special 10th anniversary issue of
the eJournal of Taxation. Although
the issue was published on the

12 June 2014, it has been back
dated to December 2013.

Michael Stuckey, “Francis Palgrave
and the Celtic and Anglo-Saxon
racial distribution in Britain:
Nineteenth Century Thought and
(recent) DNA evidence and its
significance”, Australian Celtic
Journal, 12 (2014) 115-125.

Jacqueline Williams, ‘Governance
Challenges of Food Systems: An
Australian perspective’ Australian
Environment Review August 2014
edition.

Further Conference
and Seminar
presentations and/ or
attendences

Associate Professor Greg Carne
attended the Australian and New
Zealand Society of International Law
Annual Conference, 3—5 July 2014,
Australian National University
Canberra.

Adam Edwards, attended the
State Legal Conference in Sydney,
29 August 2014.

Eric Ghosh 2014, ‘An alternative
interpretation of liberty as non-
domination’ at the Australian Society
of Legal Philosophy conference in
Perth in 27—29 June 2014. This is
part of a larger project on the
republican revival in democratic and
constitutional theory.

Amanda Kennedy and Jacqueline
Williams, 2014, ‘Good Governance
for Sustainable Energy Development:
An Australian Case Study’ IUCN
Academy of Environmental Law
Colloguium Tarragona Spain,

2—4 July 2014,

Amanda Kennedy and Jacqueline
Williams, ‘Land Use Conflict and
Food Systems Governance: An
Australian Case Study’, An
International Conference on Food
Security, Sustainability and the Law,
Beijing Foreign Studies University
24 May 2014.

Jonathan Liljeblad attended the
ASEAN People’s Forum,

21—23 March 2014, Yangon,
Myanmar.

Jonathan Liljeblad attended
Governance Challenges of Food
Systems, 14 May 2014. Beijing,
China.

Jonathan Liljeblad attended Law
& Society Association Annual
Meeting, 29 May—1 June 2014
Seattle, Washington.

Cameron Moore, ‘Martial Law in
Northern Australia, New Guinea
and Papua 1942 — 1946’, Regional
Australia at War Conference,
UNE, August 2014.

Cameron Moore, ‘Human Rights in
the ADF’ Human Rights in the Asia
Pacific Security Sector Conference,
Bangkok, September.

Cameron Moore, ‘The External
Affairs Prerogative and the
Australian Occupation of German
New Guinea: 1914—1921/,
Australia and New Zealand Law
and History Society Conference,
Coffs Harbour, December 2014.

Cameron Moore, 2014, ‘The
Maritime Powers Act 2013 (Cth):
Broader Issues’, Navy Legal
Conference, Sydney.

Cameron Moore, 2014, ‘External
Security Operations’ and ‘Countering
Terrorist Threats from the Air and
Sea’ - Guest Lectures, University of
Adelaide Military Operations Law
course.

Cameron Moore, ‘The ADF and
External Security’, Presentation to
the South Australian ADF Reserve
Legal Panel.

Cameron Moore, ‘Australia’s
Interventions in Somalia, East
Timor and the Gulf: An Exercise in
Unlimited Power?” UNE School of
Humanities Research Seminar.

Cameron Moore, ‘The Maritime
Powers Act 2013 (Cth): Broader
Issues’, University of Wollongong
Maritime Powers Act Symposium,
Canberra.

Cameron Moore, ‘Maritime Law
Enforcement’, Australian High
Commission, Colombo, Sri Lanka.

Tristan Taylor, Conference of
‘Contributors to the Oxford
Handbook of Roman Law and
Society’, June 2014, Edinburgh, UK.

Jacqueline Williams, ‘Natural
Resource Governance in Australia’
16 June 2014 Institute of
Environment and Sustainability
Joint Research Centre of European
Commission Ispra, Italy.

Jacqueline Williams, 'Soils
Governance in Australia'

17 June 2014 Institute of Environment
and Sustainability Joint Research
Centre of European Commission

Ispra, Italy.

Jacqueline Williams, Johnnie Aseron and
Professor Neyooxet Greymoming,
Highlighting North American and
Australian Experiences: looking
toward collaborative efforts’
International 20th Symposium for
Society and Resource Management
Hannover Germany 8 —14 June 2014.

Jacqueline Williams, Johnnie Aseron
and Professor Neyooxet Greymorning,
2014, ‘Innovative Collaboration,
Inclusive Practices, Governance and
Recognising Cultural Capital: Sharing
North American and Australian
Experiences: Workshop’ International
20 Symposium for Society and
Resource Management Hannover
Germany 8—14 June 2014.

Jacqueline Williams, Johnnie Aseron
and Professor Neyooxet
Greymorning, 'Decolonising
Environmental Law Global Network
Human Resources and the
Environment' Symposium
Tarragona Spain,

30 June—1 July 2014.





















