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EXECUTIVE SUMMARY

In recent years, property rights and compensation issues have received increasing attention in policy
discussion about natural resource management issues in rural Australia.  The view has been put, quite
forcefully in some instances, that restrictions on land use or access to irrigation water by governments
are an erosion of the property rights of land owners and therefore these restrictions should be removed,
or at least accompanied by monetary compensation.

At the same time, there are other policy approaches to natural resource management issues that have
been implemented or are being proposed.  These include integrated catchment management, the
separation of irrigation water entitlements from land ownership and the trading of the former in
markets, the concept of an environmental duty of care for farmers and the concept of ecosystem
services.

This paper examines the question of whether these policy approaches have the capacity to respond to
the legitimate concerns that land owners have about restrictions on their land use.  It also examines
whether clarifying and strengthening property rights in land and access to water would improve the
sustainability of natural resource use in rural Australia.

From a brief historical review, it is argued that property rights have always undergone change from
time to time to accommodate the needs of society.  At the present time in Australia, the dominant
pressure for change is the ecological and hydrological response of rural landscapes to past agricultural
land uses.  In the now mature agricultural landscapes, with an increasingly environmentally aware
populace, ecosystem processes have connected land owners and the public in a web of
interdependence, such almost any agricultural practice will have some impact on other land owners or
rural communities more generally.

In such a situation, strengthening property rights cannot bypass the reality of interdependence. For
example, to strengthen the rights of land owners in recharge areas to remove vegetation is to weaken
the rights of land owners in discharge areas to freedom from rising water tables.  The institutions of
private property will remain important in restricted domains where markets function well, but they are
not an adequate conceptual foundation to underpin constructive policy dialogue on the broader
questions of reconciling agricultural and environmental claims on natural resources.

The paper also draws a number of conclusions about other policy approaches that have been
implemented or that are being proposed.  The concepts of integrated catchment management do not
provide a basis for responding meaningfully to the concerns of land owners about the restrictions on
their land use.  The separation of entitlements to water from land ownership and water trading does
nothing to address the problem of interdependence (a tradable entitlement to water is just as capable of
generating externalities as one attached to land ownership).  There are considerable difficulties with
the duty of care approach due to the absence of a doctrine of environmental duty of care at common
law.  Lastly, the concept of ecosystem services has an unhelpful potential to be a polar opposite to the
demands for increased security of property rights in land.  The claim that farmers ought to be
compensated for restraints on their freedom to use their land as they see fit can be readily opposed by a
claim that those who receive ecosystem services ought to be compensated for reductions in the supply
of those services brought about by agricultural practices.

The paper argues that a reframing of rural natural resource debates as a structural adjustment issue
may provide the best way forward for governments which need to respond to the growing property
rights and compensation rhetoric in a way that respects the legitimate concerns of land owners, while
retaining administrative flexibility and avoiding the inevitable, and politically fraught, win-lose
outcomes of policy debates structured around property rights.
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1 A BRIEF LOOK AT HISTORY

1.1 Introduction

In his Boyer Lectures in 1998, David Malouf observed that it was the institution1 of property that
transformed Australia from a penal colony to a civil society.  For much of the 19th and 20th century,
this institution underpinned the orderly agricultural settlement of Australia and the growth of its
agricultural export economy.  While some institutional innovation occurred in this period (such as the
introduction of leasehold tenures), the idea that the owner of agricultural land was free to use that land
to his or her best advantage without outside interference rarely came into question.

However, commencing with the State soil conservation Acts in the 1930s to the 1950s, governments
began to take a greater interest in how agricultural land was being used.  The advent of modern
environmentalism in the late 1960s, brought a public ecological awareness which made it easy to
understand how the actions of one farmer could flow through ecological processes to impact on other
farmers or the public more generally.  The Mabo and Wik High Court decisions in 1992 and 19962,
respectively, raised the disturbing possibility for occupiers of rural land that their possession might be
subject to the recognition of the prior rights of indigenous people, and thus not as exclusive as they
imagined.

Since the mid-1990s, policy discussion and initiatives in natural resource management have included
increasing mention of property rights.  However, policy analysis related to property rights issues has
generally been confined to a specific resource (e.g. the Council of Australian Governments (COAG)
water reforms), or has taken place within specific disciplinary frameworks (e.g. Industry Commission,
1999), or has reflected the viewpoints of particular interest groups (e.g. National Farmers Federation,
2002).

This paper attempts to place natural resource management and property rights issues within a broader
context by drawing upon a number of areas of the resource management, institutional and
jurisprudential literatures that have to date received little attention in the policy debate over property
rights issues in Australia.

1.2 Institutional and Landscape Evolution

All societies have some system of beliefs, social norms or formal rules that regulate the access of
individuals to resources in the natural environment.  Access to resources ranges in scale from
indigenous people harvesting traditional foods, to multinational corporations mining coal.
Furthermore, resource access is not confined to the consumption of renewable and non-renewable
resources, it also includes access to the assimilative capacity of the environment — for example the
access of farmers to the ability of rivers to absorb nutrients in the runoff from agricultural land.

Institutions affecting access to resources range from the spiritual beliefs of traditional societies that
regulate agricultural and harvesting activities (see, for example, Rappaport, 1968), through social
norms of resource using behaviour (see, for example, Brennan and Pettit, 1991), to the vast volume of
environmental legislation that has arisen since the 1960s in industrial societies.  Regardless of whether
they are spiritual beliefs, social norms or enforced rules, or some combination of the three, these
institutions mediate in the actions of individuals upon the environment.  The landscape evolves over
time as a consequence of these actions.  Some changes in the landscape may come to be considered as
problematical.  Policy debate may ensue, perhaps leading to changes in the institutions regulating
access to resources.  These new institutions will mediate in the actions of individuals upon the
environment and further landscape change ensues.  In this sense, landscapes and institutions comprise
co-evolutionary systems which evolve in parallel over time (figure 1.2.1).

In Australian agricultural landscapes, for example, the initial geohydrological response to clearing and
cultivation in higher rainfall agricultural areas was a phase of accelerated gully formation along



Institute for Rural Futures 2

drainage lines.  Rivers that had been chains of deep ponds and riffles became broad expanses of sand
with shallow braided water channels.  After the passing of the various State soil conservation Acts, the
growth of structural works to control runoff and the later increased adoption of conservation farming
practices reduced runoff and increased infiltration in agricultural landscapes.  Together with increased
accessions to groundwater caused by clearing in recharge areas, this is leading to the transformation of
landscapes by rising watertables.  The need to deal with this problem on a whole catchment basis has
led to integrated catchment management legislation in several States.  The next geohydrological or
ecological response by the landscape as dryland salinity is brought under control is yet to be
discovered3, but it will no doubt require further institutional innovation.

Figure 1.2.1  Co-evolution of landscapes and institutions.

1.3 Property over Time

Property is perhaps the most important of the institutions by which societies regulate the access of
individuals and firms to land and natural resources.  It is a fundamental institution upon which other
institutions act.  For example, many environmental regulations act upon the rights of land ownership by
placing constraints on the latter.

Just as for institutions more generally, the nature of property as an institution has changed over time.  It
has co-evolved with landscapes and the societies that occupy those landscapes.  During the history of
Britain, there were periods when social and economic change placed stress on the institution of
property, and brought about substantial changes in the body of law that defined this institution.  In
more recent times in Australia, landscape change has become equally important as a source of stress.

When viewed across the broad sweep of history, it is clear that the institution has undergone a number
of quite fundamental transformations to meet the needs of the society of the time, or of specific groups
within society (table 1.3.1).  It follows, then that the institution of property does not confer on
individuals a sacred and unchanging birthright inherited from the past.  Rather it is a flexible and
infinitely variable institution that can be shaped to suit the needs of society at the time.  When the
institution confers upon a person a substantial degree of control over some entity, that person is seen as
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an owner.  However, there are many ways a non-owner can have legitimate interests in something
owned by someone else (for example, tenants in rental premises).

It is, as Grey and Grey (1998:16) point out, this gradational quality and the complex inter-relations
between various forms of property that is the fabric of modern land law.

Table 1.3.1  A brief history of property in Britain and Australia (sources include: Bromley, 1995; Platt,
1996; Grey and Grey, 1998; Singer 2000).4

Period or
Event

Nature of Property Social and Economic Context

Britain

Agrarian
feudalism

Access to the common land of the feudal manor
was granted in return for the provision of a
portion of agricultural production and manpower
for military service.  Thus land was not owned,
but held in subservience to someone higher in the
feudal hierarchy.

The overwhelming need of the period,
with Saracen and Viking invasions, and
local skirmishes between local warlords,
was for physical security.  The system of
land access in return for military service
enabled armies to be readily raised.

Medieval
cities

Walled cities became centres of commerce and
were granted charters relieving them of many of
the burdens of feudalism.  The inhabitants were
free to participate in commerce and owned their
houses and the soil on which they stood.

For commerce to flourish, there was a
need for the land and houses within the
city to change ownership without the
constraints of feudalism.

Emergence
of estate law

Over time, those who had access to land under
the feudal system were regarded by custom as
having tenure.  By 1290, this tenure could be
disposed of by sale to another.  After 1540, it was
possible for this tenure to be inherited at the death
of the tenant.  This form of tenure was known as
an estate in fee simple and forms the basis for
modern freehold land ownership.

For rural land to become a commodity
that could be bought and sold, it also
needed to be freed of feudal constraints.
The estate in fee simple was one way of
making this possible.  Various other
forms of estate met the needs of particular
groups (e.g. the estate in fee tail ensured
that land remained within family
dynasties; restrictive covenants
maintained amenity for urban elites in
Georgian England).

Absolutism
and
individualism

By the 18th century, legal and political scholars
such as Blackstone5 and Locke were arguing for a
view of property that emphasised absolute
possession, property as bestowing liberty on the
owner and the creation of property by the
appropriation and exploitation of nature.

Absolutist ownership, tempered by the
doctrines of nuisance at common law,
made possible the radical changes in land
use that occurred in the Industrial
Revolution.  Lockean individualism
provided a justification for colonial
appropriation of the lands of indigenous
people.

Australia

Leasehold
land tenure

Leasehold tenures placed a term of years on the
occupiers of pastoral lands, as well as placing
conditions on how the land should be used or not
used.

Political fears existed in 19th century
Australia that the use of grazing lands by
pastoralists would prevent future
occupation by the small scale yeoman
farmers that were believed to be essential
to an industrious and moral society.

Native title In the early 1990s, decisions by the High Court
and Commonwealth legislation recognised and
formalised Aboriginal and Torres Strait Islander
interests in land based on a history of connection
with the land.

The elevation of Aboriginal and Torres
Strait Islander people to full citizens after
the referendum of 1967, and the
increasing untenability of the doctrine of
terra nullius made it necessary to
reconcile their prior ownership with
existing ownership of land by the
emigrant society.
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2 A CLOSER LOOK AT PROPERTY RIGHTS

2.1 The Nature of Property Rights

Legal scholars from Roman times onwards have been concerned with understanding the nature of
property and its contribution to the maintenance of individual well-being, social harmony and
economic prosperity.  While present day scholars are by no means in agreement on all aspects of
property law and philosophy, there are nevertheless a number of aspects upon which there is broad
agreement and that are relevant to natural resource management.

The institutions of property define relationships between a person or persons, the remainder of society
and tangible objects or intangible objects of ownership6.  These relationships confer on the owner or
holder of property the right to use these objects in certain ways.  The relationships also impose on the
remainder of society a corresponding duty to respect the rights of the owner.  As the stability of modern
liberal democracies depends upon all citizens having equal opportunity to enjoy the benefits of owning
property, almost all members of such societies will be owners of property of one form or another.
They will have rights to use their property in certain ways, duties to respect the rights of others and be
liable to the actions of the state taken in the public interest.

Some indication of the nature of these rights, duties and liabilities that may be associated with
ownership of land or other forms of private property is given by the list of Becker (1977):

• the right to possess, i.e. exclusive physical control of the object that is owned,

• the right to use the object for personal enjoyment,

• the right to manage, i.e. to decide how and by whom the object shall be used,

• the right to income derived from the use of the object by the owner or by others granted permission
to use it,

• the right to the capital, i.e. the right to consume, waste, modify or destroy the object,

• the right to immunity from expropriation of the object,

• the right to decide how the object will be sold, gifted or bequeathed,

• the absence of term, i.e. indefinite length in time of ownership,

• the prohibition of harmful use, i.e. the owner's duty to forbear from uses of the object that are
harmful to others,

• liability to execution, i.e. the liability to having the object taken away in repayment for debt, and

• residuary character, i.e. the rules governing the reversion of lapsed ownership rights.

Since the time of Becker’s definition, above, there has been a trend in international legal scholarship,
and in reasoning by the Australian judiciary, away from viewing property as a collection or bundle of
specific rights, duties and liabilities.  Key aspects of the emerging view of property that are gaining
increasing recognition were noted by Tan (2002a) as:

• the nature of property is infinitely gradational and therefore does not have a standard or universal
content of rights duties or liabilities,

• the fact that one person has property in an object does not prevent others also having property in the
object.

• property as an institution created by the state is necessarily subject to the constraints imposed by the
state on owners for the greater good, so that a person’s property in an object is the degree of power
over the object that is permitted by the laws of the state.

It is clear from these definitions, that ownership can only have meaning when the owner is part of a
society, some or all of the members of which will have duties to the owner of the object.  For Robinson
Crusoe, ownership of the resources of the island he found himself on only became an issue when a
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footprint on the beach or an approaching ship signalled that he was once again a member of society,
other members of which might also have claims to these resources.7  As Rudmin (1991) expressed it 'to
own is to be perceived to own' — ownership has little or no meaning outside of a society of cognitively
able individuals.

2.2 Property Rights Regimes

From the 1960s, economists became interested in the role that property rights played in the operation of
markets in land and in the resolution of the externalities due to the impacts of the actions of one land
owner on adjoining land owners.8  The property rights and free market environmentalist schools9 in
economics introduced the concept of ‘common property resources’, arguing that certain natural
resources were doomed to over-exploitation unless the state established systems of private ownership
over these resources with clearly defined property rights.10  The concept of ‘common property
resources’ confused the resource itself with the institutions which might be used in its management.

The term 'property rights regime' was introduced by the institutional economist Daniel Bromley (1992)
in an attempt to bring some clarity to the confusion.  Bromley defined a property rights regime for a
particular natural resource as the totality of social and institutional arrangements by which individuals
are aware of what parts of the resource are their and others’ property, and what duties are imposed on
them and upheld by the state by virtue of others’ property rights.  He was also careful to note that the
concept of the state in this context applies not only to centralised government but also to local
structures that are able to enforce the system of rights and duties constituting a property regime.

Bromley suggested that the institutional arrangements by which a particular resource is utilised include
four types of property rights regimes:

• state property regimes where a state has use and control of resources,

• common property regimes where a group of people has use and control of resources (although the
state might determine which resources are available to be used under a common property regime,
and the state may assist with the enforcement of resource use rules set by the group),

• individual property regimes where individuals have use and control of resources (and their
entitlements are protected by the state), and

• open access regimes where no person or entity has use and control (which might be the
consequence of a negligent state, or the prohibitively high costs of establishing one of the three
regimes above).11

In the case of common property regimes, it is necessary to introduce some additional rights which are
absent from Becker’s definition of ownership in the previous section.  These concern the right to
participate in the political processes by which collective decisions are made as to the content of, and
conditions pertaining to, the ownership of a share in a resource under a common property regime.  As
Schlager and Ostrom (1992), Townsend and Pooley (1995) and Jacobs (1992) have suggested, these
rights can be seen as operating at several levels.  Firstly, and at what Schlager and Ostrom term the
collective choice level, an owner may have the right to participate in decision-making about the rules
that govern the levels and conditions of resource access.  For example, an irrigation licence might
include the right to participate in setting rules for access to water.  Secondly, and at what Schlager and
Ostrom term the constitutional choice level, an owner may have the right to participate in decision-
making about the rules that govern how the rule making occurs at the collective choice level.  For
example, an irrigator, by virtue of holding an irrigation licence, may be able to participate in the
decisions about the rules that govern who can vote in setting rules about access to water.  The historical
over-allocation of irrigation licences by some State water resources agencies could, for example, be
attributed to the absence of a collective-choice level right attached to existing irrigation licences, as
existing irrigators would scarcely have lowered the reliability of their own allocations by allocating
additional licences.

Property rights regimes can also be classified according to how constitutional choice, collective choice
and various rights to access and use resources are distributed among individual owners, local or
regional organisations, local or regional forms of government, and national organisations and
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governments.  Townsend and Pooley (1995) distinguished between three forms of ‘distributed
governance’:

• rights-based management, in which some collective choice level rights and ownership rights are
assigned to individuals and the remaining rights, and particularly the constitutional choice rights,
are retained by the national government,

• co-management, in which the rights held by the state in rights-based management are shared
between the state and a local or regional organisation or government, and

• contractual management, in which the various rights are split up between the national government,
local or regional organisations or governments and individuals, with a system of contracts among
these entities to provide the appropriate pattern of incentives for the behaviours needed to ensure
sustainable use of the resource.

The developments occurring under the COAG water reforms, such as the formation of regional and
local committees with the power to devise water sharing rules, can be seen as a transition from
Townsend and Pooley’s rights-based management to co-management.  The funding arrangements for
these reforms, and for the National Action Plan for Salinity and Water Quality represent a form of
contractual management as envisaged by Townsend and Pooley.

2.3 Pressures for Change

The brief outline of property in British and Australian history in section 1.2 suggested that the changes
in the nature of property could be seen as a response to the social and economic needs of the time.  An
understanding of the origins of the pressures for change in property rights regimes is essential to
developing a considered response to the natural resources issues currently faced in rural Australia.

For property rights in general (i.e. including the rights associated with property in things other than
land and natural resources) , there are a number of factors that have been suggested as causing change
over time.  These include:

• demographic change and emergence of new political coalitions which bring pressure for restraints
on the rights of land ownership (Braden, 1982),

• the inadvertent or purposeful creation of new property rights regimes by the state (Castle, 1978 and
Campbell and Lindberg, 1990), and

• technological change and economic structural change that results in formerly valueless or unused
resources becoming the subject of claims for ownership by those who can profitably use them
(Barzel, 1989).

The last point above could be expanded to include the changes in social norms and values that result in
formerly valueless resources becoming valuable, not because they can be exploited for private profit,
but because the resource has what economists term ‘existence value’, i.e. members of society feel
satisfaction because the resource exists, even if they will never use it or benefit from someone else’s
use of it.  Many water resources, for example, have gained existence value as public attitudes about the
environment have changed.

As might be expected in the co-evolutionary system depicted in figure 1.2.1, ecosystem responses to
previous land uses is one of the most important sources of pressures for change in rural Australia.  The
significance of this source tends to be overlooked in the framing of natural resource problems by both
State agencies and interest groups.12  To appreciate its significance, it is first necessary to recognise that
some of the property rights generally regarded as being associated with land ownership in rural
Australia are contingent upon the existence of ‘rights’ to intervene in the functioning of ecosystems
(using 'ecosystem' in the broad sense to include hydrological systems).  Such ‘rights of ecosystem
intervention’ frequently impact on the rights of others.  For example, the ‘right’ of the land owner to
use soluble fertilisers in agriculture is contingent upon the existence of a ‘right’ to increase nutrient
accessions into waterways.  The ‘right’ to clear land in the recharge areas of a saline aquifer is
contingent upon the existence of ‘rights’ to increase accessions to groundwater and raise the water table
in other areas.  The ‘right’ to an irrigation allocation from a storage dam is contingent upon the
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existence of a ‘right’ to use the river downstream as a conduit for conveying the water to the farm, and
a ‘right’ to alter the aquatic species composition in the river due to changing the temperature and
seasonality of flows.

Early in the agricultural development of rural Australia, ecosystem processes served to insulate land
owners from each other's activities.  If farms were sufficiently far apart along rivers, then natural
processes would restore water quality affected by one farm's nutrient accessions before it reached the
next farm.  With the saline water tables at depths of 30 metres or more, the increased accessions due to
clearing on recharge areas could initially be accommodated in water table rises that did not result in the
surface manifestations of dryland salinity.  In this situation, the exercise of de facto ‘rights’ of
intervention in ecosystems was not causing harm to anyone else and so did not come into question.

As time has passed, and agricultural and urban development in rural Australia has intensified, the very
same ecosystem processes that were serving to insulate land owners from each other's actions now tend
to transmit harmful effects among them.  The actions taken by landowners in the upper parts of
catchments or in recharge areas impact upon land owners and the public in the lower parts of
catchments as declining water quality or increasing loss of productive land to salinisation.  The use of
rivers as conduits for transporting irrigation water degrades their value for other users.  In this situation,
the exercise of de facto ‘rights’ of ecosystem intervention is causing harm to others.  Consequently,
there is a need to reconcile the interests of those being harmed by, and those causing, ecosystem
changes.

If no attempt is made to reconcile these interests, then the various natural resources being affected by
ecosystem changes are essentially being utilised under an open access property rights regime.  Because
such a regime provides no mechanisms for resource users to consider the impacts of their actions on
others, the resource is over-exploited to the detriment of all.  This could be termed the 'tragedy of open
access' (or what Hardin, 1968, incorrectly termed the 'tragedy of the commons').  Resources where it is
difficult to exclude users of the resources and the use by one person detracts from the value of the
resource for others have been termed ‘common pool resources’ (Ostrom, 1998).  They are not just
physical entities like water or soil, but include dynamic ecosystem properties.  For example, in the case
of dryland salinity, the resource is the amount of freeboard between the water table and the surface.
This resource is 'used up' by groundwater accessions caused by clearing.  For eutrophication, the
resource is the capacity of waterways to absorb nutrient accessions without degrading their other
values.

Natural resources in rural Australia are now mainly under a mixture of individual property regimes and
open access regimes, although some de facto common property regimes for water are emerging in
irrigation areas.  The land itself is under an individual property regime, but the many ecosystem
processes that provide resources or services essential to the continuing agricultural use of that land and
the public use of its surrounds are under open access regimes.  In effect, a series of open access regimes
are embedded within the individual property regime.  An action such as clearing or ploughing a
paddock which is customarily assumed to be a right of land ownership is simultaneously a depletion of
the freeboard between a saline watertable and the surface and of the nutrient assimilative capacity of
nearby waterways — depletions that others may have a legitimate interest in because of the effect on
their own livelihoods or amenity.  Land ownership now confers on the owner an undefined share in a
number of additional resources to which the land owner does not have exclusive possession.  The
situation is not unlike, building on Musgrave and Sinden's (1988) analogy, a group of strata title
holders in a block of home units finding that their increasing use of the front garden  is bringing them
into conflict with each other, as well as diminishing its visual amenity for themselves and passers by.

While ever the exercise of the rights of ecosystem intervention did not seriously affect others, the
invisibility of the resources under open access regimes has provided little incentive to users or
governments to avoid the 'tragedy of open access’.  However, now that costly and visible
manifestations of the overuse of these resources occur over wide areas of rural Australia, the question
arises as whether these open access regimes should be replaced with some other property rights regime.
Should land owners' access to these resources be under a common property regime, or private property
regime, or a state property regime, or perhaps some form of distributed governance that makes use of
all of these forms of property?
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It is this question that lies at the heart of issues such as environmental flows, land clearing, riverine
eutrophication and dryland and irrigation salinity where there has been heated debate between State
governments, land owners and environmental interest groups.  As the debates have proceeded, the basic
problem of the inadequacy of the current individual property rights regime and its embedded tragedies
of open access has been framed in a number of different ways, each of which leads to different
conclusions as to where the policy solutions might lie.  These different problem framings reflect some
of the inherent tensions in the concept of property as a means of maintaining social order.
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3 RURAL ENVIRONMENTAL DISCOURSES

3.1 Introduction

Different interest groups participating in policy debates use different language, concepts and framings
to describe the problem that is at issue and propose preferred solutions.  A cohesive and connected set
of terms, concepts and problem frames is termed by sociologists a ‘discourse’.  One approach to
discourse analysis involves describing the terms, concepts and frames, together with implicit
assumptions and the appeals to social values that are used to justify particular positions.13  From this, it
is possible to identify conflicting values that may lie at the root of policy issues, as well as possible
ways of reframing policy problems such that constructive dialogue and policy progress is facilitated.
The following sections describe some of the ways in which rural environmental policy issues have been
discussed.  It starts with those in which property rights are explicitly incorporated in policy discourse,
and moves to others in which property rights are less frequently mentioned.

3.2 Absolutist Ideas of Ownership under Threat

Legal scholars point out that throughout the history of property law, there have been different ways of
understanding property (Grey, 1980; Grey and Grey, 1998; Singer, 2000).  The traditional concept of
property is ownership or absolute possession (see table 1.3.1, above).  The rights of land ownership
listed by Becker (section 2.1, above) are presumed to be absolute.  Constraints on these rights are
presumed to be invalid, unless those proposing the constraints can prove there is a public interest in
preventing harm to others by owners exercising their rights (Singer, 2000:28).  In a world of absolute
ownership, every thing has an owner and every owner has total control over the things he or she owns.

There are, however, both logical and practical difficulties with the ideal of absolute ownership.  In the
case of the former, ownership alone (i.e. an individual property rights regime) cannot by itself provide
a means of creating social order in the use of land and resources.  As legal theorist, Joseph Singer
(2000), has argued, there are many cases where the protection of the property rights of one owner
amount to an erosion of the property rights of other owners.  In rural Australia, this is becoming the
rule rather than the exception, due to the growing number of resources and ecosystems that are crossing
the threshold from acting as buffers between land users to acting as transmitters of harmful externalities
as the tragedy of open access takes hold in common pool resources (section 2.3).  It follows that
strengthening of property rights to create individual property rights regimes cannot, of itself, provide a
solution to most of the natural resource issues that rural Australia faces.  To strengthen the rights of
land owners in recharge areas to remove vegetation is to weaken the rights of land owners in discharge
areas to freedom from rising water tables.  To strengthen the rights of land owners to remove
vegetation with biodiversity value is to weaken the rights of the public to receive the benefits bestowed
by ecosystem integrity.14

The practical difficulty with the ideal of absolute ownership, is that it is a poor description of current
and past reality.  While early squatters and selectors may have appeared to the casual observer to have
considerable freedom15, in reality their tenure was subject to a number of conditions imposed by the
state.  Since those times, property rights associated with land ownership in rural Australia have
experienced considerable further restriction by statute law, such as the removal of rights of land owners
to minerals and wildlife.16  Fowler (1984:196) in his review of the South Australian legislation that
impacted on land ownership, concluded that farming in that State had always been subjected to
regulation and the amount of regulation was likely to increase in the future17.

Notwithstanding these logical and practical difficulties, the absolutist view of land ownership has
survived in rural Australia well beyond its origins in the circumstances of Australia's settlement by
Europeans (Bradsen, 1988:3; Voyce, 1996).  It emerges from time to time in rural Australia when rural
land owners feel threatened by the actions of the state or other claimants.  In the last year or so, calls
for the strengthening of the property rights of rural land owners and irrigators have become
increasingly frequent (see, for example, National Farmers’ Federation, 2002; Anderson, 2002)
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If it is accepted that the property rights associated with land ownership have in reality always been
subject to restrictions imposed by state to protect the public interest, this then raises the question as to
why the absolutist view of land ownership persists in policy discourse over natural resource
management issues.  One explanation has been put forward by Holmes and Day (1995:207-208), who
refer to tight-knit social networks of South Australian pastoralists as reinforcing their views of the
threats posed to their way of life by the intrusion of conservation issues.  These networks also insulate
them from the ideas of conservation groups which presumably, although Holmes and Day do not refer
to this, have had greater influence and acceptance in the general populace, as has been shown by public
opinion polling on environmental issues in Australia (see, for example, Lothian, 1994).

However, the absolutist view of land ownership is not restricted to pastoral areas, which suggests there
are other explanations.  It is likely that rural conservative politics has played a role, insofar as farmer
organisations or the National Party periodically enter into debates over the potential restrictions on the
rights of land ownership, such as occurred in the debate over Wik, and over remnant native vegetation
in New South Wales.  This participation in the debates provides updated articulations of the absolutist
position rhetorically linked to what is at issue and to other rural conservative values such as the special
position of agriculture in the economy and agriculture's pioneering heritage.  The interweaving of
absolutist rhetoric and other agri-political issues has also been noted in Germany (McHenry,
1996:379).  Bromley (1996:8-10, 24-25) points out that despite the finding in American common law
(the Just v. Marinette County and Penn Central Transportation Co. v. City of New York cases) that
compensation to land owners was not warranted when the state restrains them from removing a public
environmental benefit that their land provided prior to their acquisition of the land, it continues to be
found to be politically expedient to pay compensation in many such cases, thus reinforcing the
perception of absolutist land ownership.

Australian politics often finds absolutist property rights rhetoric hard to resist.18  The rhetoric connects
the claim for freedom from constraints on ownership with pioneering and libertarian values.19  It has, in
some instances been backed up pre-emptive threats or actions to thwart legislative intentions, as
occurred in South Australia when the State Government attempted to restrict the rights of land owners
to remove native vegetation (Bonyhady 1992:57).  Bonyhady (1992) further pointed to a range of
environmental legislation in which the land owner's consent was required before restrictions on the
owners' property rights could be imposed in the public interest.  The power of farmers in the USA to
extract policy concessions has also been noted by Bromley and Hodge (1990).20  Bruckmeier and
Teherani-Krönner (1992) observe that a similar phenomenon has occurred in Germany where the
Polluter Pays Principle has been relaxed in the case of pollution from agriculture.  Centner (1990)
reports that in some USA states, farmers have been able to bring about the introduction of legislation to
limit their liability for groundwater contamination by agricultural chemicals.

In summary, the unease that rural land owners have that their freedom to use their land as they see fit is
being eroded is a real and reasonable concern, even if in historical reality the rights of land ownership
have been subject to limitation by the state.  Unfortunately, absolutist property rights rhetoric finds a
sympathetic ear in Australian politics.  Strengthening the private property rights of land owners is
unlikely to provide a lasting solution to the natural resource and environmental issues faced by
agriculture.  In a rural Australia that has moved from the pioneering phase to a mature agricultural
landscapes in which most resource uses have some impacts on other people off-farm, stronger property
rights for the land owner comes only at the cost of increased exposure to the impacts of the actions of
other land owners.

3.3 Unbundling and Rearranging the Sticks in the Bundle

In the early 20th century, the legal realist school argued that property could be envisaged as a bundle of
sticks, where each stick was a specific right.  The sticks could be held by different people and thereby
define their relationship to a particular object, such as the relationships between landlords, tenants and
rental premises.  In the 1960s and 1970s, the concept was taken up by neo-classical economists, who
argued that resources could be allocated more efficiently to their highest valued uses if particular rights
could be separated from the bundle constituting ownership and traded in markets.21  The argument was
particularly applicable to the right to use water from irrigation storages which, in many parts of
Australia, had been attached to land.  Following criticism by economists of the inefficiencies and
public costs of State administration of irrigation water supply, and elaboration of possible arrangements
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for water trading, this was introduced on a trial basis in various States in the 1980s and 1990s.  The
approach of unbundling and creating markets to trade individual sticks in the bundle was further
institutionalised with the National Competition Policy and the COAG water reforms in the mid-
1990s.22

While the introduction of water trading has been reported as resulting in economic gains23, there
remains considerable contention between governments, irrigation interests and environmental interests
over water allocations to the environment and security of supply for irrigators.  From the perspective of
property rights, this is to be expected.  As Singer (2000) argues, individual sticks in the bundle still
carry the inherent paradoxes that beset the bundle itself.  This is because individual sticks can be just as
prone to externalities as the bundle itself.  The separation of the right to use irrigation water from land
ownership does not change the impacts the exercise of that right may have elsewhere in the river
system.  Australian politics is also susceptible to absolutist demands for strengthening of property
rights relating to access to water.  However, to strengthen the security of irrigators’ rights to water is to
weaken the security of other water users.24  In other words, water markets have increased the returns
from water that is allocated to irrigation, but do nothing to resolve the difficult issues of how much
should be allocated to irrigation and the environment, and how the impacts of the former on the latter
should be minimised.

3.4 A Duty of Care

Towards the end of the 1990s, the idea that farmers might have a duty of care to avoid practices with
deleterious environmental impacts began to appear in policy discussion (Binning and. Young, 1997;
Standing Committee on Agriculture and Resource Management, 1998; Industry Commission, 1998).
The report by the Industry Commission in 1998 from its Inquiry into Ecologically Sustainable Land
Management contained a substantive proposal for the statutory extension of the common law concept
of duty of care (which is held to apply only to avoiding harm to individuals) to include avoiding harm
to the environment.  The proposed environmental duty of care was similar to that set out in the
Queensland Environmental Protection Act 1994.25

By 2001, the various protagonists in rural environmental policy debate had developed positions around
the concept (House of Representatives Standing Committee on Environment and Heritage, 2001).  The
concept found broad support among government agencies, although agency policy professionals were
generally aware of the extreme difficulties of defining what lay within farmers’ duty of care.  Farmer
organisations accepted that there were grounds for a duty of care to the environment by farmers, but
confined its application to impacts on their own property or the immediate vicinity.26  Farmer
organisations emphasised that actions on their land for environmental ends that lay outside of the limits
of duty of care should be publicly funded and where agricultural practices were precluded for the same
reasons, compensation should be forthcoming.  Environmental organisations preferred a broader scope
for duty of care that included all environmental impacts of agricultural practices.

The House of Representatives Standing Committee on Environment and Heritage found that, while the
concept had appeal as a policy principle to use in the administration of public funding of nature
conservation measures on agricultural land, there would be substantial difficulties in implementation.
On the one hand, if the statutory codification of duty of care was to have the flexibility to apply to a
wide range of circumstances, now and in the future, it would need to be loosely defined.  On the other
hand, if it was loosely defined, it would be likely that judges interpreting the legislation in specific
cases would be forced to draw upon common law concepts of duty of care, which do not recognise a
duty of care to the environment.

As a result, while the concept of a boundary separating those actions that are a duty for land owners
and those for which they can expect public funding appears to be a common sense idea around which
policy discourse can be structured, it has limited potential in the current institutional environment.27
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3.5 Integrated Catchment Management

The ideas of integrated catchment management (ICM) have had considerable currency among land
management professionals for the last decade.  Essentially, this approach to the resolution of rural
natural resource issues is based upon the following premises:

• that rural natural resource issues tend to be interlinked within river catchments,

• that, as a consequence, problems have to be tackled in a holistic, integrated fashion,

• that scientific knowledge and integrated planning effort can specify spatial distribution of land uses
and restraints on existing practices that would solve the problems, and

• that those who will be affected by resource management plans should be involved in the planning
process.28

In the last few years, with the planning processes following from the COAG water reforms, and the
Commonwealth’s National Action Plan on Salinity and Water Quality, ICM has moved from being a
concept within land resource management by the States, to being drawn into the institutions of
cooperative federalism that make Commonwealth funds available under contractual agreements with
the States.

The discourse of ICM rarely includes consideration of property rights issues.  This has been both a
strength and a weakness.  On the one hand, keeping property rights issues out of sight has made it
possible for planning activities on various ICM committees with majority landholder representation to
proceed for a number of years without foundering on thorny issues of property rights and compensation
for the restraints that the plans would place on landholders (Reeve, 2002).  Of necessity, the level of
implementation of many catchment management plans has been very limited,29 because once the
practicalities of implementation commence, these thorny issues would come to the fore.  Now that
property rights and compensation are being discussed freely in policy fora, the discourse of ICM lacks
the concepts and framings needed to respond to the issues being raised by farmer organisations.  The
lack of a coherent response allows the discourse of property rights and compensation to draw the
politics of rural natural resource management in directions that may not be fruitful in the long term.

3.6 Ecosystem Services

The concept of ecosystem services recognises that ecosystems provide goods and services for free that
would be costly to provide by artificial means.  The concept first appeared in the academic literature in
late 1990s (Costanza, 1997; Daily, 1997).  Since that time the concept has been used in policy
discussion in Australia.  In 1999, CSIRO and the Myer Foundation launched a $3 million project to
assess the nature and value of ecosystem services in a range of Australian ecosystems (Cork and
Shelton, 2000).  More recently, several policy discussion papers have used the concept in proposing
actions that might be taken to deal with rural environmental problems (Prime Minister’s Science,
Engineering and Innovation Council, 2002; Murtough, Aretino and Matysek, 2002).

The concept has yet to draw significant responses in policy debate from the various groups with
interests in rural environmental issues.  To date, policy discussion structured around the concept has
made little reference to property rights issues.  However, the concept is related to an argument that was
put by Daniel Bromley as long ago as 1982, when he pointed out that secure property rights in land
came at the cost of the erosion of rights in new forms of property, such as environmental quality.  If the
concept of ecosystem services includes the view that those who receive ecosystem services are entitled
to the protection of the state against others whose actions diminish those services, then the receipt of
ecosystem services is a form of property.  If those who are diminishing ecosystem services are land
users who presume their ownership entitles them to do so, then the state faces the dilemma of whether
it should support the presumed entitlement of the land user or that of the receiver of ecosystem
services.  Figure 3.6.1 sets out the choices that the state faces.30
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Figure 3.6.1  A representation of the symmetry between property in land and property in ecosystem
services.  The diagram shows the generalised choices in terms of property and liability rules that the
state could consider when the actions of land users diminish ecosystem services.  There are also subtle
gradations of choice between the four not shown in the diagram.

Towards the top of the figure, the state is giving stronger support to land users’ presumed entitlement
to use their land as they see fit, free of the interference of others.  This corresponds to the situation
under the ‘beneficiary-pays’ principle.  Towards the bottom of the figure, the state is giving stronger
support to the receivers of ecosystem services who presume they are entitled to receive those services
undiminished by the actions of others.  Under the ‘polluter-pays’ principle, the receivers of ecosystem
services are protected by a liability rule, but not a property rule.
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In early to mid-20th century Australia, when agriculture was the foundation of national prosperity,
everyone aspired to home ownership and modern environmentalism was yet to emerge, the support by
the state for the presumed entitlements of the users of agricultural land reflected of the social values of
the time.  In a future Australia, where agriculture may be a relatively minor contributor to national
prosperity, the gloss may have gone off the suburban dream and environmental quality is in short
supply, such support will begin to conflict with the social values of the time.  The state may find that it
has to accord increased support to the presumed entitlements of those who receive from ecosystem
services.

For the immediate future, a policy discourse structured around ecosystem services has some benefits,
but also major disadvantages.  The concept is beneficial in raising awareness that ecosystems have
values other than as providers of resources for exploitation and as sinks for the receipt of agricultural
externalities.  However, the concept also has the potential to form a polar opposite to the demands for
increased security of property rights in land.  The claim that farmers ought to be compensated for
restraints on their freedom to use their land as they see fit can be opposed by a claim that those who
receive ecosystem services ought to be compensated for reductions in the supply of those services
brought about by agricultural practices.  Policy dialogue structured around these polar opposites is
unlikely to generate the goodwill and understanding needed for constructive dialogue on rural
environmental issues.

3.7 Structural Adjustment

Until about the 1970s, farm policy was focused on supporting the production of individual
commodities, reflected in a variety of pricing and marketing arrangements for different products.  By
the 1960s, however, the place of a relatively mature (as distinct from pioneering) agriculture in western
industrialised countries was being better understood in terms of the framework developed by
agricultural economists such as T.W. Schultz and Willard Cochrane, as well as by the profession in
Australia.  The result was that instead of seeing the chronic financial pressures on farmers in terms of
inadequate returns for individual commodities, it was being characterised as a ‘farm problem’.  This
problem was seen as a consequence of the nature of the farm business itself and of the economic
environment in which it operated.

The approach saw the farm sector as just another industry, with risk management being the
responsibility of farm ‘managers’.  It recognised that there would always be ‘marginal’ businesses for
which exit from the industry was imminent, while for others there would be constant adjustment
pressure towards the substitution of capital (including human capital) for labour, and the expansion of
farm size in order to use capital more efficiently.  In a country where there was little ‘new’ land to
develop, but where agrarian values generate the perception that farming is an inherited occupation and
that the children of farmers can also expect to enter the industry, this set up inexorable tensions and a
chronic ‘adjustment’ problem.

During the 1990s, there has been concerted push towards the implementation of policies that make the
treatment of farming and farmers consistent with that of other industries and occupations, and to pass
the responsibility for managing the inherent risks of the industry on to farmers themselves, by
withdrawing or diluting past policy measures that underwrote those risks.  The current policies still
have some elements that allow different treatment for farmers and their businesses, especially
‘exceptional circumstances’ provisions.  At the same time, policies that attempt to enhance the skills of
farmers, and the innovative and marketing performance of particular industries, have been expanded.31

Governments in the 1990s have made structural adjustment packages available to a number of
industries that have been affected by government policy changes (such as the packages for forest
industries under the Regional Forest Accord process and for the dairy industry following deregulation).
These policy shifts include changes in environmental policy.  Adjustment packages have also been
made available to regions affected by structural changes in the economy that are not a consequence of
government policies (such as the package for Newcastle following the closure of the BHP steelworks).

There is potential for application of the structural adjustment package approach to a wider range of
rural environmental issues than has been the case to date.  The concepts and framings of structural
adjustment discourse are generally impervious to property rights rhetoric and have a number of other
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advantages as a concept around which dialogue over rural environmental issues can be structured.
These include:

• it makes no judgements as to whether conditions in the past were better or worse than at present,

• it attributes no blame to any particular interest group for the current situation,

• it neutralises the rhetoric of agricultural exceptionalism32 by acknowledging that all industries and
occupations experience intermittent hardship due to economic circumstances or government policy
and that each should be treated according to its needs, and

• it provides a conduit for public investment in the conservation of agricultural land resources that
retains administrative flexibility and avoids becoming enmeshed in common law or establishing
compensation precedents which may become unworkable in the future.

In addition, the concept of structural adjustment provides a frame within which governments can
respond positively to rural concerns about the impacts of globalisation.

3.8 Summary

The features of the ways in which discourse about rural environmental issues can be structured are
summarised in table 3.8.1, below.

Table 3.8.1  Basic features of various ways in which discourse about rural environmental issues can be
structured.  The statements in the second to fourth columns are claims made by various interest groups
and are not intended to be statements of fact.

Discourse Past Ideal Present Problem Proposed Solution

Absolutist
property
rights

Landholders
were free to use
their land as
they wished

Governments, influenced by urban
environmentalism, are restricting
the rights of landholders.

Remove restrictions where public
benefits are not clear and compensate
for restriction where public benefits
are clear.

Bundle of
sticks

Inefficiencies in the use of
resources because rights to various
resources are all in the ownership
bundle.

Separate rights and create markets in
which they can be traded.

Duty of care There is no way to compel farmers
to use practices that are
environmentally beneficial and
equally or more profitable that the
ones they replace.

Statutory definition of a duty of care
to the environment.

Ecosystem
services

A wide range of
services were
provided for
free by
ecosystems.

The agricultural practices of
landholders have diminished these
services.

The discourse has not yet developed
sufficiently for there to be clear
proposals from interest groups.  A
strong ecosystem services position
would be that landholders should be
prevented from diminishing
ecosystem services and not expect
compensation for compliance.

Structural
adjustment

Various groups in society at various
times experience hardship because
of the workings of the national or
global economy, or of government
policy made for the greater good.

Provide adjustment packages that
assist those experiencing hardship to
move to new occupations or
enterprises for which there is a
demand in the economy.
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4 CONCLUDING COMMENTS

Since the publication of the Collaborative Study in the late 1970s (Department of Environment,
Housing and Community Development, 1978), there has been general appreciation of the seriousness
of the land degradation problems caused by agriculture.  The power of the absolutist rhetoric of
property rights, either as a slumbering dragon that must not be disturbed (Reeve, 2002), or actively
deployed by farming interests and combined with agrarian fundamentalist rhetoric that politics still
finds difficult to resist, has meant that governments have been loathe to move beyond voluntary
approaches to changing farmer behaviour.  While mining and manufacturing industries now have to
comply with a considerable body of environmental regulation, agriculture remains relatively
unregulated.  However, the totality of agriculture’s environmental impacts is much greater than that of
either mining or manufacturing.  This is not to say that agriculture should be regulated in the same way
as manufacturing or mining.  Rather, its impacts on the environment need to be reduced to levels
considered acceptable in other industries by policy approaches suited to its characteristics.

As the land degradation problems have continued to worsen, various professional groups have
proposed new approaches to dealing with the problem.  The neo-classical economists’ concern with
inefficient water bureaucracies led to unbundling of the rights of land ownership in irrigation areas and
the creation of water markets.  The concerns of resource management professionals about the
fragmentation and lack of coordination of effort in dealing with interlinked rural environmental issues
led to enormous effort in catchment planning during the 1990s,  More recently, other policy
professionals have framed rural environmental problems as a failure of farmers to exercise a duty of
care, or as a failure to appreciate the value of, or missing markets for, ecosystem services.

While market instruments and catchment planning undoubtedly have a role in specific situations, they
do not provide a language and conceptual repertoire within which the more fundamental property rights
issues can be resolved.  The concept of duty of care to the environment appears to be unimplementable
in practice at present, so there is little point in building consensus around unimplementable concepts.
The concept of ecosystem services, while raising awareness by placing environmental damage in an
easily comprehended metric, has the potential to become a strong polar opposite to the absolutist
property rights position, which renders it unhelpful as a foundation for consensus.

The lack of a foundation of language and concepts on which constructive dialogue can be built has
allowed property rights talk to flourish in the last few years.  Unfortunately, neither unbundling rights
into tradable entities, nor increasing security of individual property rights or of land ownership as a
whole can be a simple policy principle that will solve rural environmental problems, and
simultaneously relieve farmers of the burden of having to engage in dialogue with those who are
affected by their agricultural practices.  In the now mature agricultural landscapes of Australia, with a
high degree of interdependence among resource users, one person’s clearly defined property rights is
another person’s clearly defined constraint on their right to environmental stability and quality.  With
growing and conflicting demands on resources, there is no alternative to civic engagement and political
dialogue among those with an interest in the rural environment and natural resources.

The security and autonomy that farmers seek can no longer be found behind a wall of strong property
rights that shuts out the rest of society.  The transition in the landscape from buffering ecosystems to
tragedies of open access rules this out for ever.  In the mature agricultural landscape of interdependent
resource users, security and autonomy is to be found in civic engagement and constructive dialogue
with broader society, and the institutional innovation that follows.  An agriculture that engages with the
current values of broader society will be more stable and secure than one that attempts to claim special
status behind a wall of property rights.

Engagement, dialogue and innovation do not come cheaply, so it is important that the arena in which
this takes place, and the foundation of language and concepts on which it is built, should minimise the
transaction costs of arriving at consensual decisions.  It is argued in this paper that none of the ways in
which rural environmental issues are being discussed provides this foundation, whereas framing these
issues as an environmental structural adjustment problem has much to offer.  This framing
acknowledges that many industries and occupational groups suffer intermittent hardship due to
economic change and government policies made with the greater good in mind.  It does not seek to
deny that farmers face difficult circumstances and hardship in remaining financially viable and
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ecologically sustainable.  It acknowledges that accountants, managers, computer programmers and
similar occupations can readily change their employment in a dynamic economy, whereas it is much
more difficult and emotionally upsetting for someone with thirty years farming experience and their
assets tied up in a thousand hectares of wheat growing country to do so.  It is also equally difficult and
upsetting for a person with thirty years steel industry labouring experience and their assets tied up in a
house in a socially disadvantaged suburb of Newcastle.

The structural adjustment framing also does not deny that there is an urgent need to invest substantial
amounts of public funds in maintaining the ecological integrity of rural Australia and in ameliorating
the hardship suffered by those whose employment or enterprise is threatened by economic or
environmental change.  However, it recognises that property rights talk and compensation payments is
a singularly unhelpful way of providing this investment, even if this talk is a successful short term
tactic for winning concessions from governments that are susceptible to agrarian fundamentalist
rhetoric.  If the talk is ignored and landholders are allowed to clear the last ten or thirty percent of
vegetation on their properties to increase income from unchanged enterprise mixes and practices, then
they have learnt nothing that will assist them in ten years time when falling incomes or rising costs
once again put pressure on their viability.  Meanwhile, landholders in the parts of Australia that are
already cleared and who do not have the luxury of increasing their income by clearing are enhancing
their skills in reducing costs, raising productivity and improving market access — skills that will stand
them in good stead in the future.  A similar argument applies to continuing to allow irrigation
allocations to deny water essential for the maintenance of river health.

If governments acquiesce to the property rights talk and compensation demands, then a precedent will
be set that places severe future restrictions on natural resource management in the public interest.  The
expectation of compensation will be capitalised into the value of land, which will further exacerbate the
inability of agriculture to respond to changes national and global economies.  Experience with drought
policy suggests that only a minority of farmers would be likely to invest compensation payments off-
farm or invest in their own skills through further education.  In a few years, their viability may once
again be under threat due to adjustment pressures or commodity price fluctuations.

There is an urgent need for governments to reshape the debate over rural environmental issues away
from property rights and compensation talk.  Natural resource management as structural adjustment
offers a way to do this.  The discourse of private property rights is unhelpful as a framing for
constructive dialogue over these issues, and the institutions of private property have shortcomings as
institutions for dealing with the tragedies of open access that lie at the root of most rural environmental
problems.  An account of the institutions better suited to dealing with the common pool resources that
are beset by tragedy lies outside the scope of this paper.  However, it can be noted that the institutions
of cooperative federalism that are emerging as a consequence of the COAG water reforms and the
National Action Plan on Salinity and Water Quality are suited to conveying structural adjustment
funding to the regional level.  Experience with landcare and common property systems suggests that
local and culturally appropriate self-governance of resource use by landholders is a distinct possibility.
The key is the regional organisations that connect the institutions of cooperative federalism with the
institutions of local self-governance.  There are promising developments in this respect in some States
with the emergence of more autonomous catchment management organisations.33

At the commencement of this paper, reference was made to David Malouf’s observation that it was the
institution of private property that transformed Australia from a penal colony to a civil society.  Two
hundred years later, as agriculture passes from the pioneering phase with unfettered access to natural
resources to a mature industry in a society that has legitimate interests in these resources, the old ways
of thinking about property are under stress.  However, property has proved throughout history to be a
remarkably flexible institution.  The challenge for Australia is to transform the institution once again to
meet the needs of the present.
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6 ENDNOTES

1 The term ‘institution’ can refer to either an organisation or to social practices that are regularly and
continuously repeated, are sanctioned and maintained by social norms, and bring order and stability
to societies.  For example, the Commonwealth Bank is a financial institution, i.e. a financial
organisation or firm.  The social practice of having firms specialising in borrowing and lending
money is an institution in capitalist societies.  In this paper, the term ‘institution’ refers to social
practices.

2 Mabo v Queensland (No 2) (1992) 175 CLR 1; Wik Peoples v Queensland  (1996) 187 CLR 1

3 One possibility is that falling watertables in areas that have been waterlogged for long periods will
result in acid drainage problems, together with the mobilisation of heavy metals if these were present
in the underlying rocks (John Williams, CSIRO, pers. comm.)

4 It should be noted that, while it is possible to see how the nature of property met the societal needs of
the time, the question of causation is far more complex.  The argument that the needs of the time
‘caused’ changes in the nature of property would be unlikely to stand against many of the criticisms
that have been levelled against the structural-functionalist school in sociology which sought to
explain social phenomena in terms of the functional needs of societies.

5 Blackstone (1783, cited by Boer, 1990:45) regarded property as conferring: ...that sole and despotic dominion
which one man claims and exercises over the external things of the world, in total exclusion to the right of any
other individual in the universe.

6 The latter includes such things as options to purchase particular goods.

7 See, for example, Demsetz (1967).

8 The seminal work in what became known as the property rights school was that by Ronald Coase
(1960)

9 For a free market environmentalist account of natural resource management issues, see Anderson and
Leal (1991).

10 The argument owed much to Garrett Hardin’s ‘tragedy of the commons’ (Hardin, 1968), in which it
was held that herdsmen would inevitably overgraze a commons because each captured the benefits of
introducing an additional animal, while the costs were spread across all herdsmen.  Hardin’s
argument subsequently attracted a great deal of criticism (see, for example, Bromley, 1989; Berkes
and Farvar, 1989).  Essentially, it was argued that Hardin had based his conclusion on a commons
that was an open access regime rather than a common property regime.  The former was prone to the
tragedy predicted by Hardin, but the latter could be grazed sustainably because common property
institutions limited the use by commoners and excluded use by outsiders.  Many of the instances of
overgrazed ‘commons’ in the Third World were shown to have been the consequence of the collapse
of indigenous institutions in the face of colonialism or government-sponsored privatisation, rather
than the consequence of the nature of the resource or its common property institutions.

11 Bromley’s property rights regimes are similar to the distinctions that legal scholars have drawn since
Roman times.  Property has been understood as res propria (something which belongs to an
individual), res aliena (something which belongs to someone other than the person in question), res
nullius (something which belongs to no one) and res communis (something which belongs to the
community at large (Fisher, 1993:180).  Macpherson (1978) distinguished between private property
(exclusive rights held by individuals), common property (non-exclusive rights held by individuals
and established by the state) and state property (exclusive rights held by the state).

12 There has, however, been some discussion in the academic literature (see, for example, Musgrave and
Pigram, 1994; Pigram et al., 1994; Reeve, 1997; Reeve 1998)
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13 Some of the seminal works in the analysis of environmental policy discourse include Dryzek (1997),
Hajer (1995), Schön and Rein(1995), Williams and Matheny (1995).

14 Bromley (1982) points out that, if there is no mechanism for giving recognition to emerging
environmental interests (such as the right to clean air or water), then strengthening property rights
serves only to protect the interests of those with forms of property that were recognised in the past
(such as absolutist land ownership) against those who have interests in new forms of property (such
as environmental quality).

15 Anthony Trollope, travelling Australia in the early 1870s gave the following description of the life of
the squatter.

If a man have these gifts, and be young and energetic when he begins work, he will not have
chosen badly in becoming a squatter.  The sense of ownership and mastery, the conviction that
he is the head and chief of what is going on around; the absence of any necessity of asking
leave or of submitting to others — these things in themselves add a great charm to life.  The
squatter owes obedience to none, and allegiance only to the merchant — who asks no
questions so long as the debt be reduced and not increased.  He gets up when he pleases, and
goes to bed when he likes.  Though he should not own an acre of the land around him, he may
do what he pleases with all that he sees.  He may put up fences and knock them down.  He
probably lives in the middle of a forest — his life is always called life in the bush — and he
may cut down any tree that he fancies.  He has horses to ride, and a buggy to sit in, and birds
to shoot at, and kangaroos to ride after.  He goes where he likes, and nobody questions him.
There is probably no one so big as himself witching twenty miles of him, and he is proud with
the conviction that he knows how to wash sheep better than any squatter in the colony.  But the
joy that mostly endears his life to him is the joy that he need not dress for dinner.

(Trollope, 1873, cited in Dow, 1966:91-92)

16 Bonyhady (1992:61-62) provides a brief summary of the ways in which State wildlife statutes have
placed restrictions on the common law principles of ‘qualified property’ in wildlife held by land
owners.  Land owners in Queensland and New South Wales have also had their rights to relics of
historical significance on their land extinguished by statute (Bonyhady, 1992:62-63).  The
Commonwealth Atomic Energy Act 1953 gave the Commonwealth total power over uranium
resources (Fisher, 1993:145).

17 Increases in regulation have often been interpreted in rural Australia as a consequence of the political
ideologies of particular governments, or of the influence of environmental interest groups on
governments sensitive to their urban electorates.  A different explanation has been suggested by Lowi
(1964) and Walker (1999) who argue that as population increases, and technology introduces new
ways in which the activities of individuals can harm others, there is a rapid increase in the number of
individuals who can be affected by the actions of others, and in the number of ways this can occur.
Increased regulation to maintain social order is seen as inevitable and necessary.

18 Singer (2000:221) cites the observation by Gordon (1995:95, 107) that:

the power of the absolute dominion trope in political discourse, in fact, put tremendous
pressure on the legal system to identify a single ‘owner’ of every species of property, and then
to transfer to that owner as many sticks of the bundle of rights as possible

19 The example below comes from landholder reactions to the national park extensions that took place
in the Blue Mountains in the 1980s.

Many people have had the courage to pioneer "the bush"; and had the guts to make the
personal effort of hard physical struggle; to feed their babes at the side of the road in the
blazing sun or rain, during the days-long, torturous trip by horse and cart over virtually
unmade "roads" 40, 50, 60 and 100 miles to the nearest outpost or town to get food, clothing,
medical assistance etc., and sell their produce; and to do with out essential food, reticulated
water, sewerage, electricity, roads and a thousand and one other services taken for granted —
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nay, demanded — by the very people who are now demanding that these pioneers' properties
be made part of their parks and tramping grounds.

(Jensen, 1984:254)

And when the conser [sic - short for conservation] lobby (the pushers of national parks) decry
"vested interests" as opposing national parks, landowners are the first to proudly admit that
they do have "vested interests".

Yes!  Our vested interests and particular concerns are in Liberty and Freedom — those tried
and true values which have sustained our Society for centuries; in FAMILY, with all its
warmth and needs; a man's home is his CASTLE; his family's BIRTHRIGHT to the piece of
land they cherish or the ability to sell on the open market (if he wants to); the RIGHT TO
WORK at the job he chooses and likes; and to live a useful and purposeful life WHERE HE
CHOOSES; the right to live in balanced harmony WITH NATURE; to USE the land for his
sustenance and recreation. [capitalisation in original]

(Jensen, 1984:25)

20 The modern industrial state has been willing to support incomes for farmers who, for a variety of
reasons, have succeeded in resisting virtually all conditions on their producing behaviour—whether that
behaviour results in redundant commodities, in chemical contamination of food and rural water
supplies, in accelerated soil erosion, or in rural landscapes cleared to make way for larger machinery.
Any change in the status quo production domain of the farmer must inevitably be purchased by the state
with bribes, subsidies, or concessions at other places in the policy arena.  In short, farmers in the
industrialised nations deal with their governments from a position of strength—such strength arising
from unquestioned property rights in land, with those property rights then successfully transmitted
through the political process into a presumptive entitlement for favoured treatment at the hands of policy
makers.

(Bromley and Hodge, 1990:199)

21 The concept was also taken up by institutional economists in the 1980s and 1990s, who applied it to
common property, separating out rights of access, withdrawal (i.e. usufruct or harvest), management,
exclusion and alienation.  Different levels of resource use could be defined in terms of these rights.
For example, an authorised entrant would have only the right of access, and authorised user would
have rights of access and withdrawal, while an owner would have all five rights (Schlager and
Ostrom, 1992).

22 For a detailed account of the history of water resource management in the Murray-Darling Basin, see
Reeve, Frost, Musgrave and Stayner (2002) and Tan (2002b).

23 See, for example, the estimates by Marsden Jacob (1999).

24 The use of ‘security’ here refers to security of a particular interest in water (such as a consumptive
use or use for the environment) against the actions that the state might take in response to the claims
of other interests.  The risk of such actions is known in economics as ‘sovereign risk’.

25 Other State legislation from that time that contains reference to a duty of care includes the Victorian
Catchment and Land Protection Act 1994, the Queensland Land Act 1994 and the South Australian
Soil and Landcare Act 1989 and the South Australian Environmental Protection Act 1993 (Industry
Commission, 1999:136).

26 Agforce in Queensland proposed the narrowest definition of duty of care, arguing that it applied only
to practices that were profitable for the farmer.

27 This is not to deny that judicial reasoning in specific cases before the courts in the future may lead to
a concept of duty of care to the environment at common law.  If this were to occur, then there would
be more potential at that time for policy development building on the concept.
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28 A comprehensive account of the development of ICM in Australia is outside the scope of this paper.
Such accounts are provided by Dore (1999), Bellamy, et al. (2002) and Reeve, Marshall and
Musgrave (2002).

29 See, for example, Marshall (1998, 2001).

30 The choices illustrated in Figure 3.6.1, and the concept of protection of presumptive entitlements by
property rules or liability rules is due to the work of Calabresi and Melamed (1972), Bromley (1978)
and Rose-Ackerman (1985).  Entitlements can also be protected by inalienability rules when the state,
in addition to the protection afforded by a property rule, does not allow a person to sell their
entitlement, such as the right to vote, voluntarily to another.

31 This and the preceding two paragraphs draw on the account of the history of farm policy in Australia
in Reeve, Frost, Musgrave and Stayner, (2002).

32 Agricultural exceptionalism is the view that agriculture and farmers are so different from other
industries and occupations that they deserve special treatment by governments over and above that
which would be afforded other industries and occupations.  Exceptionalist arguments tend to be
structured around the past contribution of agriculture to the nation’s prosperity, the moral rectitude of
country people compared to the immorality of city life, and rural life as an icon for national values
such as fortitude and cooperation in the face of adversity.

33 The policy issues involved in a framework for resource governance that incorporates cooperative
federalism, regional catchment organisations and local self-governance of resource users are
canvassed in detail in Reeve, Marshall and Musgrave (2002).


