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Abstract

Reduced funding from higher levels of government to local authorities for infrastructure has
induced an increased emphasis on user pays financing techniques, such as Section 94 in NSW.
However, an analysis of 1993 data on Section 94 contributions demonstrates that some small
local authorities cannot use Section 94 to levy developers in an efficient manner. It is argued
that alternative methods of raising funds from developers, like ad valorem taxes, should be
employed instead by these councils. In particular, the analysis shows that councils whose
absolute population and value of new residential housing fall below specified threshold levels
should be allowed to use ad valorem taxes to fund infrastructure development.
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It is now generally recognised that infrastructure plays a key role in the process of wealth
creation and is thus a prerequisite for economic growth. The recent decline of infrastructure
spending in Australia, measured as a percentage of total government expenditure, is thus cause
for concern, since a smaller pool of public funds necessarily reduces the amount of publicly
provided infrastructure. Viewed as a proportion of its activities, local government carries the
greatest responsibility for providing infrastructure since it allocates about 40 per cent of total
outlays to infrastructure, compared to some 20 per cent for State and 5 per cent for
Commonwealth governments respectively (Lang, 1991, p.15). With increasing population
pressure, urban expansion, and a limited ability to raise funds, local governments are in a
dilemma. This is because relative to State and Commonwealth governments, local government

has few means of raising revenue.

Whilst local government is being given more responsibility for infrastructure, the concomitant
financial resources have not been forthcoming. Indeed, there seems to have been a negative
relationship between local governments' responsibility and funding from higher levels of
government. With rate pegging and Loan Council controls severely restricting the revenue base
of local government, municipal councils are moving towards more user pays forms of
financing. Exactly how user pays should be implemented to fund urban infrastructure is
controversial. Some commentators, such as Simpson (1989), argue that up-front costs should
be used. On the other hand, the Australian Urban and Regional Development Review (1995) is
in favour of recurrent funding. However, an area of general consensus is that user pays must
be implemented in the most efficient manner, taking equity issues into consideration. This
means that the cost of providing services and amenities to different locations should be reflected
in different prices.

Developer contributions have set out to achieve this outcome. Introduced in New South Wales
under Section 94 of the Environmental Planning and Assessment Act of 1979, local councils
are now able to extract contributions from developers for the provision of services and
amenities which need to be provided as a consequence of development. Despite the trend
towards user pays financing and the increasing use of developer contributions, no one has thus
far collected the data to analyse how effectively Section 94 funds urban infrastructure. This
forms the subject matter of the present paper. By collecting this data a number of features can
be identified including the characteristics of the councils implementing user pays financing
methods; the types of infrastructure most frequently levied for; and which sources of
infrastructure raise the most revenue and why? Furthermore, the collection of this primary data
has meant that for the first time an analysis of the effectiveness of developer contributions can

be conducted.



Changes to Section 94 legislation in 1989 resulted in the fact that developer contributions have
only been fully utilised in the last five years. This meant that data could not be collected over
long time periods, which limits the capacity to determine longer term trends which might have
elucidated some of the controversies which surround Section 94. However, it is still possible
with a single year's data to distil some interesting information about the extent of the use of this
funding technique. The data was required to determine inter alia the administrative burden of
Section 94, how extensively it has been used, and establish the nature of the infrastructure
which it funds. This has been analysed with a view to recommending a threshold level so that
councils falling below this threshold can use a less administratively costly policy, such as an ad
valorem tax. This may bring the administrative costs of implementing developer contributions
more into line with their intended benefits.

The paper itself is divided into seven main parts. Following a brief discussion of Section 94
and its attendant contributions plan by way of background, section two outlines the nature of
the data employed in the paper. Section three provides an analysis of this data, and the
implications of this analysis are discussed in section four. On the basis of this analysis, section
five suggests that an ad valorem tax might be more appropriate for those councils where Section
94 is not administratively efficient. Econometric exercises are conducted in section six in order
to determine which factors could be used as yardsticks for specifying which councils should
use ad valorem taxes instead of Section 94 to levy developers. The paper ends with some brief
concluding remarks in section seven.

Section 94 Contributions Plan

Section 94 of the 1979 Environment and Assessment Act empowers local councils in New
South Wales to extract contributions from developers for services and amenities which will
need to be provided as a consequence of particular developments (Department of Planning,
1992, p.1). There must thus be a clear nexus between the development and the facilities the
developer must, to some degree, fund. The first significant case of a council levying under
Section 94 occurred in 1981 when land was released for over 80,000 residents at Rooty Hill in
Blacktown. Blacktown City Council levied developers for the full cost of both land and
improvements, and for part of the cost of district services (Lang and Edmondson, 1990, p.32).

In February, 1989, the Minister for Planning ordered a commission of inquiry be set up to
examine the administration of Section 94 since it was subject to mounting criticism.
Commissioner William Simpson, who conducted the inquiry, handed down his report in
October, 1989. The Simpson Inquiry concluded that councils had the power to levy
developers. Simpson fully endorsed the concept of Section 94 as an equitable means of
funding public services and amenities (Department of Planning 1990, p.1). He did criticise the
way in which some councils administered Section 94 and proposed that a more consistent,

publicly accountable and professional approach be taken. To achieve this, councils were to



prepare a comprehensive plan addressing local needs. This plan was to ... contain an
implementation program for contributions and a fiscal strategy to enable efficient, economic and
equitable administration of Section 94' (Department of Planning, 1992, p.1). Simpson, in his
report Operation and Practices Associated with Contributions under Section 94 of the
Environmental Planning and Assessment Act of 1979, discussed the economic gains of a
'special user pays tax' such as Section 94. He argued that when users are forced to meet the
cost of a particular service or amenity, efficiency will rise because the benefits are now equated

with the costs.

In accordance with the Simpson Inquiry three changes were made to the Environment and
Assessment Act. One of the most significant of these amendments was that, as of the 17
December, 1992, a council was to have in place a contributions plan before it could levy
developers (Geoff Smyth and Associates, 1992, p.4). The contributions plan is distinctly
different from the Local Environmental Plan, which is a general plan for the development of a
local jurisdiction. The objective of the Section 94 contributions plan is to provide a
comprehensive strategy for the assessment, collection and expenditure of developer
contributions by making councils publicly and financially accountable for the administration of
its contributions plan (Tamworth City Council, 1992, p.3). The contributions plan openly
displays council policy for the administration of developer contributions. That is, it will show
how monies are to be allocated as well as how they are to be derived. The aim of the
contributions plan is to provide councils with a means of éxtracting funds from developers for
new and pre-existing infrastructure, which was constructed in anticipation of development.
The Section 94 contribution plan sort to ensure that the increased demand for public amenities is
funded on a user pays basis. It was hoped that the existing community need not bear the

financial burden of development through rate increases.

Moreover, the plan should be reviewed annually (or at least every two to three years), and
altered where necessary, to reflect changing demographic and other features of an area. Any
changes to the plan the council deems necessary must be discussed with the public before they
are accepted. Finally, as community needs are constantly changing, the plan must be flexible to

facilitate these changes.

Collection of Section 94 Data

Several agencies, in particular the Department of Planning, Sydney, have invested a great deal
of time and effort into improving the implementation of Section 94. However, no one has
collected the data. This means that little is known about the types of infrastructure most
frequently levied for, how many councils actually levy developers, or the total funds raised
through Section 94. One of the reasons the data may not have been collected before is the



degree of difficulty associated with gathering it. While the Australian Bureau of Statistics
collects the data, it does not extract and aggregate it.

There were a number of difficulties involved in finding the actual location of the data in council
records. After a prolonged search the data was located in note five of local councils financial
statements. It was then extracted for all councils in New South Wales and aggregated. Note
four of the financial statements was also collected as it contained interesting information which
is not currently available for 1993, such as revenue from rates and user charges (ie. gas sales
and waste management charges).

Analysis of the Data

Table 1 provides a summary of the primary data collected. This table displays the total Section
94 contributions for all New South Wales councils for 1993. The councils have been classified
into three groups according to their absolute population. Small councils are defined as having a
population of less than or equal to 7,000; medium size councils have a population of between
7,000 and 40,000; and large councils have more than 40,000 people inclusive. The number of
councils in the group of large councils is smaller than the other two groups. This is because
after an absolute population of approximately 40,000 the size of councils began to increase at a
much higher rate, with the largest council having an absolute population of 224,750.

Table 1 clearly shows that the mean Section 94 contributions for smaller councils ($99,955) is
much lower than for larger council ($2,438,289). Furthermore, contributions per capita are
also smaller for small councils ($20) than for medium to large councils ($30). The coefficient
of variation (or standard deviation/mean x 100) was calculated in an effort to determine the
variability of Section 94 contributions within each category of councils. Overall, Section 94
contributions appear to be applied in a rather ad hoc manner. The coefficient of variation for
small councils was very high at 458 per cent. The standard deviation fell with respect to mean
contribution as the size of the council grew. For medium councils the coefficient of variation
was 298 per cent, while for large councils it was only 135 per cent. This would tend to suggest
that the smaller the council, the more arbitrarily developers were levied.

The variation in contributions for categories of infrastructure (eg., roadworks) is relatively
consistent. All councils experienced the largest variation in roadworks contribution.
Contributions for drainage also had a relatively high variation. This would be expected as some
developments occur in areas where infrastructure is at full capacity and would require extensive
investment in off-site roads and drainage, while in other areas development would require little,
if any, augmentation of existing road and drainage capacity. Contributions for parking and
traffic tend to have the lowest variation. This may be a consequence of the fact that they tend to
involve quite small monetary contributions. Community facilities also have a relatively low



coefficient of variation. This suggests that provision of social infrastructure is quite uniform
across councils.

It should be noted however, that while community facilities is one of the least variable
categories of infrastructure, for small councils the coefficient of variation is still quite high at
392 per cent. One of the reasons for this would appear to be that small councils may rely, to a
large extent, on adjacent councils for the provision of social infrastructure. This could be a
consequence of small councils having insufficient demand to warrant the provision of their own
social infrastructure. This highlights two problems with Section 94. First and foremost, it
illustrates the inefficiency associated with councils not being able to levy across local
government boundaries. Second, it shows that some councils appear to have too small a
population and they rely heavily on surrounding councils to provide them with much of their
infrastructure. This would suggest that some type of amalgamation of councils would be
beneficial.



Table 1



Table 1 also shows that total Section 94 contributions for all New South Wales councils in
1993 was $160,027,000. While this may appear to be a relatively large sum of money, as a
percentage of total capital outlays for local government in New South Wales, it represents only
16 per cent.l If Section 94 is to operate as a user-pays tax this figure should be much higher.
Because it is so low it would appear that the funds needed to finance urban infrastructure are
primarily derived from general local government revenue rather than out of developer
contributions. This means that the government has less funds to spend in other areas.

Finally, Table 1 shows those categories of infrastructure which raise the most revenue. This is
illustrated more clearly in Figure 1 below. From the Figure 1 it is evident that contributions
from roads and openspace raise the most Section 94 funds. Contributions for community
facilities, which raised 14 percent of the Section 94 money, are also an important component.
Traffic, parking, drainage and non-monetary contributions (LAOMPB) raised the least Section
94 revenue.?

Figure 1

1 This figure was calcnlated using total general government outlays plus public trading enterprises for New
South Wales Local Government in Australian Bureau of Statistics, 1992-93 Government Financial
Statistics, p.56. Note that this is for the financial year 1992-93 and the Section 94 data is for the calendar
year 1993, In addition, it is worth noting that as a percentage of general revenue alone Section 94
contributions still only represent 23.25 per cent.

2 Where there is insufficient car parking usually as a consequence of commercial development, councils can
levy the developer for the cost of purchasing land and for the construction of new parking facilities.



One of the primary reasons for this, as Figure 2 shows, is the frequency with which councils
levy for various categories of infrastructure. Figure 1 illustrates that contributions for
roadwork and openspace raise the most revenue. Figure 2 indicates that these two categories
are also most frequently levied for by council. The categories of traffic, parking, drainage and
"land and other material benefits”" (LAOMPB) raise the least revenue and are most seldom
levied. Itis worth noting that traffic contributions, which raise the lowest proportion of section
94 revenue (about 1 per cent), are levied for 20 per cent of the time. LAOMPB, which raised 8
per cent of the revenue, were levied for only 8 per cent of the time. This suggests that those
contributions for traffic are small yet frequently levied for, while donations in the form of
LAOMPB tend to be relatively large and infrequent.

Figure 2

Figure 2 shows that Section 94 contributions were only collected by 75 per cent of councils.
This means that 25 per cent of councils, mostly small, received no Section 94 revenue. Figure
3 shows that only 49 per cent of small councils applied Section 94 compared with 100 per cent
of large councils. Councils may not levy developers for several reasons. Firstly, a council
may have decided not to compile a Section 94 contributions plan because they did not
experience enough development to justify the expense. Secondly, a council may have decided
not to levy to encourage development. Thirdly, and only likely in very few, if any, cases, there
was no development which placed increased pressure on urban infrastructure and hence could
be levied for under Section 94. Figure 3 would tend to support the literature which suggests
that Section 94 is not an appropriate form of infrastructure funding for small councils. This



would suggest that if small councils cannot extract developer contributions from developers
under Section 94 as it stands, then some alternative, such as an ad valorem tax, may need to be
implemented by small councils.

Figure 3

Implications of the Analysis

The literature on Section 94 has tended to suggest that Section 94 is administratively inefficient
for some councils. Small councils appear to fall into this category. There are other reasons
why small councils do not levy Section 94. For example, it may take a long time to collect
enough funds for a project. Consequently, the value of councils' money will erode while it is
waiting for the balance of funds. Another factor against small councils utilising Section 94 lies
in the fact that because development is often spread over such a long period, double dipping is
more likely to occur (Housing Industry Association 1994, p.61). These arguments against
small councils using Section 94 to levy developers appear to be supported by the data which
showed that small councils levied Section 94 less than 50 per cent of the time, their total Section
94 contributions are low at $99,955, and their contributions certainly had a lot more variation
than those of large councils.

The question now arises as to those factors which influence Section 94 contributions. It should
be made clear that the cost of extracting developer contributions under Section 94 does not
consist of determining each developer's contribution; rather it lies in constructing the initial
contributions plan. The cost of compiling a Section 94 contributions plan was not easy to
determine (particularly for small councils) because the effort expended putting together each
contribution plan was largely dependent on the rate of development. For example, if there was
either a significant number of developments or a particularly large development, then the cost of
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compiling a contributions plan would be much higher than in a council where there was
infrequent, low value development. Where the latter was the case, those resources expended
putting together a contributions plan would generally provide only a small return, or perhaps in
some cases no return at all. Because data on the rate of development were not available, the
cost of constructing a contributions plan was classified according to council size. In general,
small councils would spend approximately $20,000 if they were to put together a contributions
plan as required under Section 94 of the Environmental Planning and Assessment Act.3 A large
council would spend from $100,000 to $150,000 on compiling their contributions plans. For
small councils this represents 20 per cent of the mean developer contribution, which could be
considered excessive, while for large councils the cost of putting together contributions plan
represents only 4 to 6 per cent of the mean contribution. This provides an argument for small
councils using an alternative infrastructure funding mechanism, such as an ad valorem tax. To
establish what factor (whether it be absolute population, population growth, or the valuc of
residential development) should be used to determine which councils can implement an ad
valorem tax rather than Section 94, econometric techniques have been utilised.

The Ad Valorem Tax

The type of ad valorem tax this paper is recommending will reflect locational cost variation.
For example, the contribution for openspace will be some function of the value of land (cg.
0.01(value of 1/4 acre block)). This would mean that in an area where land is cheaper the
contribution for openspace would be lower than in an area where land was more expensive.

If a council deemed that a particular development was placing an excessive strain on urban
infrastructure it would be able to place an additional charge on top of the ad valorem tax.
However, to extract this additional charge a process similar to that used with Section 94 should
be followed. For example, nexus, apportionment and the catchment must be shown. By
giving councils the opportunity to use this extra charging system they will be able to extract the
appropriate contribution from developers if there is a particularly large one-off development.

For some councils an ad valorem tax is a much more administratively efficient way to levy
developers. This is because the council will not have to sink a vast number of resources into
compiling a contributions plan which is currently needed before it can levy developers. This
will make it more cost effective for councils to levy developers for the increase demand on
infrastructure generated from the development in question. In an effort to gauge which councils
should implement an ad valorem tax rather than Section 94 we engaged in an elementary

econometric analysis.

3 These figures include both direct and indirect costs.
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Relationship Between Total Section 94 Contributions and Other
Variables

The primary limitation of this econometric analysis is the general lack of data with respect to
local government finance. This means that important variables were either not available or
prohibitively costly to obtain. Two key variables which would have benefited this exercise are
the rate of growth of development and the number of developments by local government area.
This data is important because the rate of growth of development is expected to have a strong
relationship with Section 94 contributions. If these statistics were available, then we could
have explored the relationship between developer contributions and the rate of development.
Consequently, a policy which recommends an ad valorem tax for councils below a certain rate
of development could have been analysed. However, because the data was not available, this
relationship could not be analysed. Instead the relationships between Section 94 and other
variables, such as absolute population, population change and the value of residential building,
were examined. This was done in an effort to determine which councils do not utilise Section
94 and to give some indication of which councils should use an alternative, such as an ad

valorem tax.

Other variables which may have been influential but were not collected either due to financial or
time constraints include mean income per capita by local government area, population density,
geographic location, climate, demographic characteristics and some qualitative measure of
political factors. While these variables are likely to influence the total Section 94 contributions
their effect is likely to be relatively insignificant. Moreover, due to their very nature they would
also not be able to be used as a yard-stick for determining which councils should use an ad
valorem tax instead of Section 94. Another limitation of the study is that only one year of data
was collected. Consequently any long term trends cannot be discerned.

STOT = o+ BIWAT + P2SEW 4+ B3JOI 4 B4PAV 4+ BSKER + B6OTH 4+ B7GWAT
+ P8GSEW 4+ BOGCOM 4+ B10GROA + B11GOTH 4+ B12GOP + B13RATE +
B14USER 4 B15POP4+ f16PCH + p17RHOUS 4+ B18ROTH + B19NONRE +

B20TOUR +u
Where:
o _ Constant,
Bn _ Coefficient for each variable (n = 1- 20),

STOT _ Total Section 94 contributions and donations (000's),
WAT _ Contributions and donations for water in (000's),

SEW _ Contributions and donations for sewarage in (000's),
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JOI _ Coutributions and donations for joint works (works with other councils) in (000's),
PAV  _ Contribations and donations for paving in (000's),

KER _ Contributions and donations for kerb and gutter (000's),

OTH  _ Contributions and donations for areas other than the aformentioned (000's),

GWAT _ Grants provided for the aquisition of the asset- water suppilies (000's),

GSEW _ Grants provided for the aquisition of the asset- sewerage services (000's),

GCOM _ Grants provided for the aquisition of the asset- community centre (000's),

GROA _ Grants provided for the aquisition of the asset- roads and bridges (000's),

GOTH _ Grants provided for the aquisition of the asset- other than the aformentioned (000's),
GOP  _ Total of grants provided for operating purposes (000's),

RATE _ Total revenue from rates and extra charges (000's),

USER _ Total revenue from user charges (000's),

POP  _ Estimated residential population at 30 June 1993,

PCH _ Estimated residential population change 1992-93,

RHOUS_ The value of new residential buildings- housing (000's),

ROTH _ The value of new-residential buildings- other than housing (000's),

NONRE_ The value of non residential buildings (000's),

TOUR _ Takings from tourist accommodation for the year 1993 (000's),

To establish how well this model had captured the variation in total Section 94 contributions,
given its limitations, R2 was calculated. The R2 value was approximately 0.65. This means
that the model only accounted for 65 percent of the variation in total Section 94 contributions.
Since the model contains 21 variables, and since as the number of variables increases so t00

does the R2, this is disappointingly low.

To reduce the upward bias in the R2 value, due to the large number of variables, a second
regression was run. This model included only five key variables: RATE, POP, PCH,
RHOUS, and NONRE. The R2 value then fell to 0.52. The key variables thus explained only
52 per cent of the variation on total Section 94 contributions. Because the model explained only
a small amount of the variation in Section 94 contributions, regression analysis was not
pursued any further. Rather a correlation matrix was generated. The results are displayed in

Table 2 below.
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Table 2
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The coefficient of correlation (p) was calculated to determine how strong a linear relationship
existed between total Section 94 contributions and other variables (ie. Section 94 contributions
and absolute population). The resultant matrix was based on 177 observations (ie. all New
South Wales councils) and 31 variables. The components of Section 94, as well as the total,
were included in this matrix to see if any sub-component in particular was responsible for those
relationships which did exist.

The strongest correlation (p) with respect to total Section 94 contributions was with the value of
new residential housing (RHOUS). The strength of the association between these two
variables was 0.67. This relationship can be largely attributed to sub-components of
openspace, community facilities and drainage, whose correlation with the value of new
residential housing is 0.74, 0.69 and 0.53 respectively. Section 94 and absolute population
(POP) also exhibited a relatively strong positive correlation with p=0.53. Two components
openspace (p=0.710) and community facilities (p= 0.56) are the primary cause for this
relationship. The revenue for rates and user charges are also fairly strongly positively
correlated with p=0.49 and 0.45 respectively. It was anticipated that population growth would
capture to some extent the rate of development which is likely to have a relatively high
correlation with the total Section 94 contribution. For this reason population growth was
expected to be highly correlated with total Section 94 contributions. However, its correlation
coefficient was only 0.31. This might suggest that population growth does not necessarily
imply a high rate of development.

It is worth noting that as a general rule of thumb multicolinearity is a problem if the simple
correlation coefficient (p) between any two variables is greater than 0.8 (Gujarati, 1988,
pp.298-302). This is the case with both non-residential housing and absolute population where
p = 0.84, as well as with development where p =0.86. The problem with such rules of thumb
is that high simple correlation coefficients are a sufficient but not necessary condition for the
existence of multicolinearity. Multicolinearity can exist even though the simple correlation
coefficient between pairs of variables may be quite low. This is because a non-linear
association will not be detected using simple correlation coefficients. Finally, a simple
correlation coefficient between pairs of variables may not pick up linear associations between
three or more variables (Judge et al., 1988, pp.859-886; Grujarati, 1988, pp.298-302).

Having established those factors which are relatively strongly correlated to Section 94, we can
now say that two variables which appear to be an appropriate yardstick for determining which
councils should implement Section 94, and which should use an ad valorem tax instead are
absolute population and the value of new residential housing. In short, either of these two
variables may be used a yardstick. For example, councils experiencing less than a certain value
of new residential housing (ie. $1,000,000) do not have to use Section 94 to levy developers.

15



Instead they could use a less administratively costly method, such as an ad valorem tax on the
value of new development.

Concluding Remarks

This paper has sought to show that Section 94 does not appear to be a viable financing policy
for certain councils. It was suggested that for some councils an ad valorem tax appears to be a
better means of levying developers for urban infrastructure. To determine which councils
should use an ad valorem tax the relationship between Section 94 and other variables was
examined. It was shown that Section 94 had a strong relationship with absolute population and
the value of new residential housing. It was then suggested that either of these two variables act
as a gauge for establishing a threshold so that those councils which fell below that threshold
would not have to levy Section 94. They could instead levy an ad valorem tax.
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Figure One

FREQUENCY OF COLLECTION OF SECTION 94 CONTRIBUTIONS FOR ALL NSW
COUNCILS (as a % of tha total)
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Figure Two

FREQUENCY OF COLLECTION OF SECTION 84 CONTRIBUTIONS FOR
ALL NSW COUNCILS (as a % of the total)
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Figure Three

FREQUENCY OF COLLECTION OF SECTION 94 CONTRIBUITONS FOR
ALL NSW COUNCILS BY COUNCIL SIZE
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