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Federalism or Centralism ?

Bryan Pape*

As a matter of reason and logical forecast, it cannot be doubted that if the
Union were inaugurated with double the number of present colonies, the
growth and prosperity of all would be absolutely assured.*

Those who would stay free must stand eternal watch against the excessive
concentration of power in government.?

Reform consists in taking a bone from a dog. Philosophy will not do it.*

Introduction

The maintenance of federalism is both a purpose of the Australian Constitution and
supposedly a fundamental policy objective of the Nationals. The aim of this article is to
“bell the centralism cat” so as to warn of the risks which unchallenged centralism
brings to the relevance of the Nationals whose parliamentary representation has been
slashed by 40 per cent in the last twenty years. Centralism is founded on the heresy
that the Federal Parliament has a general power to make laws for the peace, order and
good government of Australia.* Its powers are limited. The advancement of centralism
has been to the detriment of the Nationals. It is contended that this ill can be cured by
using the provisions of Chapter V1 of the Constitution to establish New States. The aim
being to devolve power at regional levels so as to push decision making down to the
most local level possible.> Mention will also be made of the experience of the United
Kingdom Parliament in creating and devolving power to the Scottish Parliament under
the Scotland Act 1998, c. 46.

Federalism is based upon the duality of sovereignty between the Commonwealth and
the six State Governments. Unhappily its observance has been studiously ignored.
Simply put, this is a result of the Commonwealth raising more than 80 cents in the
dollar of all Commonwealth and State taxes. Here the States have abdicated their
responsibilities by putting the ‘telescope to the blind eye’. Their approach is sharply
illustrated by Sir Robert Garran’s stanza:

We thank you for the offer of the cow,

But we can’t milk, and so we answer now,

We answer with a loud emphatic chorus;

Please keep the cow, and do the milking for us. °

By its use of the grants power, s.96, the external affairs power and the treaties entered
into under it, s. 51 (xxix), and the appropriations power, s.81, the Commonwealth has
invaded fields of activity for which it otherwise has no responsibility. For example:-
education including technical colleges, local government, natural resource
management, sport and making grants for academic research.
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Justice Sandra Day O’Connor who is soon to retire from the United States Supreme
Court has noted that:

The *““dual sovereignty’” of our national and state governments is a novel
experiment. But like many ingenious and complex innovations, it is a
fragile one. Today the forces of economic and technological modernization
as well as the international climate, often suggest the expediency of the
Federalist vision of a powerful national government. In the face of
daunting economic and social problems, the sweep of federal power is
sometimes alluring.

We must never forget, however, that the answers to many of our deepest
national dilemmas may not lie in Washington D.C. (sic. Canberra) but in
the American (sic. Australian) spirit of ingenuity embodied in lawmaking
authority closest to the people themselves: our state and local
legislatures.’

The Challenge for the Nationals

The challenge for the Nationals is to redivide Australia into new types of sovereign
states, provinces or counties. Because of the expansion of the Commonwealth powers
begun during World War 11, there is likely to be a need for a realignment of powers
between the Commonwealth and the new states as suggested by J. B. Condliffe of the
Stanford Research Institute in the early 1960s.

It is possible to conceive of a double process of centralisation and
devolution with increasing powers passing to the Commonwealth and a
much increased number of States exercising more limited powers of local
government in their respective regions........ The powers of the
Commonwealth are bound to expand. It would be logical to create new
States and reduce the powers of existing States.?

Condliffe’s foresight on the increasing power of the Commonwealth has come to pass.
What is missing are the new states administering exclusively, functions such as natural
resource management, health and education. The boundaries for the new states could be
fixed in a way which promotes sustainable environmental practices.’ Here also there
would be an opportunity to adopt a single court system'®and to do away with the
‘autochthonous expedient’ of using State Courts to exercise federal jurisdiction,
particularly in the criminal jurisdiction.

There would be much to be done. But the ultimate aim would be to reduce, if not
eliminate, many of the differences, both actual and perceived, between city and
country. The new states which could have populations the size of Tasmania would
cause the requirement under s.24 of the Constitution for the number of seats in the
House of Representatives to be twice the number in the Senate to be broken. Anomalies
such as the present number of 12 Senators for Tasmania with a population of 477,000
compared with same number for NSW with a population of 6.7 million cry out for
correction.



Presently 20 million Australians or 13 million voters are represented by 824
Commonwealth, State and Territory politicians (including 66 Nationals) which is
roughly 24,000 persons per politician or 16,000 voters per politician. If the present
State upper houses were abolished this would reduce the number of politicians by 157
to 667 and increase the above numbers respectively to 30,000 and 19,000. Whatever
way these figures are viewed there seems to be a case for significantly reducing the
number of politicians at the State level. In short, a dual process of reduction and
reassignment is called for.

Reasons for New States

There are several reasons why new States should be established. The first is to
promote economic and population growth outside the State capitals. Roughly half of
all Australians now either live in the Newcastle — Sydney — Wollongong axis or in the
Geelong — Melbourne — Dandenong axis. Australia’s population has just passed 20
million, with nearly 10 million living in these “city enclaves”. This is a significant
population imbalance. Strikingly also is that 84 per cent live within 50 kilometres of
the coast.'

Second, a reversal of this imbalance might reduce the running costs of capital cities,
where there is significant subsidization of train and bus fares. For the year ended 30
June 2002, Grants and Subsidies made by the N.S.W. Department of Transport were
$1.9 billion (excluding capital grants of $305.8 million).*®* The question which
demands an answer is whether these concessions are excessive or sustainable.
Restoring Sydney’s urban rail net work could involve spending over $30 billion in the
next twenty years.* Capital city residents will also be burdened with higher water,
sewerage and power rates to finance the high cost of constructing new dams to
overcome shortages, particularly for Sydney and Melbourne and to replace worn out
or obsolescent gas, water and sewerage lines.

Third, the way in which the powers of government were distributed in 1901, now
have little relevance to effective public administration. The way in which the State
corporations powers were referred under s 51(xxxvii) of the Constitution to the
Commonwealth to enact the Corporations Act 2001 (Cth) is a good example.
Significantly too, is the duplication of effort in bringing about measures to provide for
the sustainable management and protection of natural resources.”® The rehabilitation
of land destroyed through excessive salinity is a prime example. These measures
could be more effectively delivered on a regional basis.

The division of power which exists in a true federalism is, while it lasts,
almost a guarantee of democracy. At least it provides an effective check on
governmental power. In the case of a nation which extends over a vast
area as Australia does, the States are more likely to understand local
problems and to respond to local needs than the more remote central
government.*®

Fourth, the community has become more cynical of government through excessive
centralization of administration. Decentralization of government invites more



participation in the political process. It will improve the understanding and working
of the machinery of government. Many of today’s social problems are likely to be
better solved at the local level. For example issues in primary and secondary
education, health and social security programmes.

On the basis of democratic values alone, therefore, we should not allow
the elitists to talk us out of federalism. Its greater opportunities for
popular participation are a major political end in themselves. They foster
a sense of responsibility and self reliance. They lead to better-informed
public debate. And as Lord Acton said, they “provide against the servility
which flourishes under the shadow of a single authority”.*’

Fifth, more states would promote the idea of competitive federalism which is seen as
an effective constraint on the ability of government to abuse its powers.’® Brennan
and Buchanan take the view that tax competition among separate units rather than
tax collusion (eg the way in which the GST is administered) is an objective to be
sought in its own right.*® The Director- General Cabinet Office of the Government of
New South Wales contends that:

States really try to do things better than their counterparts. Why? A range
of reasons. Most obviously, they get compared in performance by the
public and the media. Less obviously, they are competing for business and
employment — which may or may not be true. .... Nor should you
underestimate the motivation and incentives to try new policies, to
innovate, to subsequently adopt and copy the successful, to eschew the
unsuccessful. %

Finally, at least since the 1970s both State and Commonwealth Governments have
abandoned any pretence of implementing policies of balanced development.?* More
states offers a way of reversing this situation. Unfortunately experience tells us that
decentalization is a myth. It is folklore. The gulf between fact and fiction is shown by
the rhetoric of the then Prime Minister, the Hon Malcolm Fraser, MP when he said:

As our society becomes larger and more complex, it is imperative that
local levels of government should be revitalised. Increasing the
centralisation of government power in Canberra is positively dangerous.
The more power is centralised the less it is subject to popular influence
and control. %

Scottish Devolution —Australian New States

By the Scotland Act 1998, ¢.46 (UK), the United Kingdom Parliament authorised the
establishment of the Scottish Parliament in Edinburgh and the Scottish Executive,
comprising a First Minister and a Cabinet. The idea of reverting to rule from London
is unthinkable. In Scotland the decentralist ball is rolling.?® Can this impetus be
imported to found the new state capitals of Armidale, Wagga, Mildura (Murray-
Darling Basin), Townsville, Rockhampton and Port Hedland?



Briefly the Scotland Act 1998 (the Act) provides a useful checklist of some of the
matters to be taken into account in drafting a constitution for a new state. The Act
defines what is in the legislative competence of the Parliament by reserving certain
powers, subject to exceptions, for the UK Parliament and restricting other matters, see
ss 28, 29, 30 and Schedule 5. This should not be of too great a concern in Australia as
the Australian Constitution provides for the matters which the Commonwealth covers
the field, but there are other powers which the new States may desire to refer to the
Commonwealth under s.51(xxxvii) such as industrial relations etc. Australia already
has convenient models in the single chamber legislatures of the Australian Capital
Territory and the Northern Territory. Why the Scottish experience is useful, is
because it is recent and relevant to the way in which the machinery of government in
a new body politic works. Interestingly under s. 73 of the Act, the Parliament can vary
the income tax rate by 3 percentage points in respect of individuals who under s.75 of
the Act are residents of the United Kingdom and Scotland is part of the United
Kingdom with which he has the closest connection during that year. It is noteworthy
that the Act is silent on the taxation of corporations.

Conclusion

No States or New States was the question Drummond, %* asked long ago. It is still
unanswered. To most it is put in the too hard basket. Yet the bringing together of the
Australian colonies to form a federal union was also seen by many at the time as too
difficult.

If the Nationals are to survive as a credible political force, the party needs to be able
to form governments in its own right. The best opportunity of achieving this is in the
establishment of new States. The policies implemented by executive governments
formed by the Nationals dealing with agriculture, natural resource management,
education, health and business are it is contended more relevant and in harmony with
the wishes of local people. Such political arrangements will also deepen and sharpen
our representation in the Federal Parliament, particularly the Senate.

The question is whether the party has the courage to embrace such a change. To fail to
accept this challenge is to condemn the party to being no more than a “tail attempting
to wag the Liberal dog’.
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Appendix I —  Members of the Nationals in the Federal and State Parliaments by
Lower and Upper Houses - 2005.

Appendix I11 —  Members of the Nationals in the Federal and State Parliaments by
Lower and Upper Houses - 1985.
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Appendix |

Federal, State and Territory Parliamentary Representatives by
Lower and Upper Houses -2005

State &Territory Federal Total
Lower Upper Total Lower Upper Total

NSW 93 42 135 50 12 62 197
VIC 88 44 132 37 12 49 181
QLD 89 na 89 28 12 40 129
WA 57 34 91 15 12 27 118
SA 47 22 69 11 12 23 92
TAS 25 15 40 3) 12 17 57
ACT 17 na 17 2 2 4 21
NT 25 ha 25 2 2 4 29

441 157 598 150 76 226 824

Appendix Il

Members of the Nationals in the Federal and State
Parliaments by Lower and Upper Houses - 2005.

State &Territory Federal Total
Lower Upper Total Lower Upper Total

NSW 12 4 16 6 2 8 24
QLD 15 na 15 4 2 6 21
VIC 7 4 11 2 1 3 14
WA 5 1 6 - - - 6
SA 1 - 1 - - - 1
TAS - - - - - - -
ACT - na - - - - -
NT* - _ha_ il - - il _
40 9 49 1 5 17 66

* The Country Liberal Party (CLP) has 4 members in the Legislative Assembly;
federally it has 1 in the House of Representatives and 1 in the Senate.

Source for Appendixes | and Il: Dennis Trewin, 2005 Year Book Australia, (ABS Catalogue No.
1301.0, Australian Bureau of Statistics, 2005), Tables 2.5-2.7, 2.11-2.12, at 43-46.
http://www.abs.gov.au 13010_2005.pdf [viewed 13 September 2005]




Appendix 111

Members of the Nationals in the Federal and State
Parliaments by Lower and Upper Houses - 1985

State &Territory
Lower Upper Total

Federal Total
Lower Upper Total

NSW 15 6 21 10 1 11 32
QLD 43 na 43 8 4 12 55
VIC 10 3) 15 3 - 3 18
WA 2 3 ) - - )
SA - - - - - -
TAS - - - - - -
ACT - na - - - -
NT - na il il -~ il _
70 14 84 21 5 26 110
Source for Appendix Ill: lan Castles, Year Book Australia, 1986 (ABS Catalogue No. 1300.0,

Australian Bureau of Statistics, 1986), at 56.
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