slightly humbled Commonwealth

Parliament resumed this week.

Not because of the daunting

array of legislation before i,

but because in July the High
Court finally brought down its reasoning for
Pape v. Commissioner of Taxation. In March
Bryan Pape, a punctilious law academic from
the University of New England, successfully
acquired standing to challenge the constitu-
tional legitimacy of the Rudd government’s
$900 ‘economic security’ payments in the
High Court. Australia is a federation and
the Australian constitution places limits on
the powers of the federal parliament and the
executive (the government). Mr Pape thought
the Tax Bonus for Working Australians Act,
which authorised the payments (including
one to him), exceeded those limits.

The legal debate is complicated. Section
81 of the constitution says the government
can use collected money ‘for the purposes
of the Commonwealth’, but does this imply
the government possesses a general ‘spend-
ing power in addition to the powers listed
famously in section 51? To complicate mat-
ters further, it is uncertain whether a law that
pays citizens sums that might exceed their tax
liabilities truly constitutes a tax measure.

Mr Pape’s claims were ultimately dismissed
because a majority of the judges believed the
Bonus Act was an ‘incidental’ tax law, and
that payments made under it could validly be
appropriated under existing tax legislation.
But the Commonwealth’s victory was pyrrhic.
Chief Justice French made clear his reasoning
granted no shift in power to the government,
and even remarked that the definitive scope
of executive power was yet to be determined.
Moreover, he rejected ‘the proposition that
section 81 is a source of power to spend
money on anything that the Parliament des-
ignates as a purpose of the Commonwealth’.

Loose laws

This might be bad news for the Ministries
of Social Inclusion, the Arts and Sport, for
instance. One needs creativity to find justifi-
cation for programmes like these.

Moreover, in court the government argued
it “is irresistible that the Commonwealth has
constitutional responsibility for management
of the national economy’. In any case, the
argument went, had our constitutional drafts-
men of the 1890s been aware of the wonders
of Keynesian’ economics, they would cer-
tainly have made such a power explicit. But
to shudder at this prospect is to be reassured
by Justice Heydon’s response. He mocked the
idea that the Australian constitution provided
any such power, either in general, or in a time
of ‘crisis’, and even suggested democratic gov-
ernments would abuse any such power.

Justices Hayne, Kiefel and Heydon dissent-
ed. That three out of seven judges of the High
Court would have upheld Mr Pape’s concerns
at the very least suggests the government
should pay more attention to how its bills are
drafted. A judicial rejection would have been
politically sensational. It also reveals how
precarious certain Commonwealth spending
measures might be. We hope others are now
emboldened to challenge the Commonwealth
in areas where it has blatantly impinged on
state responsibility. This verdict means they
have a better chance of success.

The Rudd government has quickened the
pace of centralisation. The education and
now health ‘revolutions’ foreshadow more
control and standardisation in Canberra,
euphemistically cafled ‘co-operative federal-

Jism’, The Spectator Australia thinks this unwel-
" come — it ignores the spirit if not the letter

of the Australian constitution. Those who
expect wonders from increased centralisa-
tion will be sorely disappointed: hospitals will
not heal more patients and children will not
become any brighter. Glib claims about costs
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of ‘duplication’ miss the entire point of feder-
alism, which requires duplication in order to
enjoy diversity of policy and to protect citi-
zens from a single government’s stupidity, and
even cupidity. Moreover, state governments,
with their huge ministerial and bureaucratic
payrolls, are here to stay whatever Canberra
decides. We might as well make use of them.

Complacent ignorance is largely to blame.
Australians have an appalling level of constitu-
tional knowledge and understanding by com-
parison with their American or even British
counterparts. State governments — in their
own interest — should ensure compulsory
instruction in the rudiments of the Australian
constitution at high school. An attractive copy
of the constitution should be provided to all
school leavers for ease of reference. Over
time, this cheap measure would better equip
people to inveigh against harebrained federal
government schemes on legal grounds as well
as economic. The High Court has generally
ruled in favour of the Commonwealth, but it
can only arbitrate what it is given.

'The judgment also provides pause for those
eagerly awaiting an Australian ‘bill of rights’.
If 200-plus pages of reasoning are required to
reach a disputed clarification of “for the pur-
poses of the Commonwealtl’, imagine the
voluminous uncertainty that would emerge
from a right to ‘free speecl’, ife’, or ‘social
inclusion’. The High Court — one of the most
respected and highly cited courts in the world
— would inevitably enter the political realm.
The appointment of judges would become a
circus on par with appointments to the United
States Supreme Court.

Mr Pape deserves public acclaim. He sin-
gle-handedly drew attention to a potential
violation of the constitution and was near-
Iy successful. Regardless, his efforts have
altered the balance of power in Australia’s
federalism for the better.

THE SPECTATOR AUSTRALIA 15 August 2009 i



TAkI IN CORFU REPORTS ON PETER MANDELSON'S STAY WITH THF 5’“§ 55 \DS

SPEGIAL

15 AucusT 2009 www.spectator.co.uk/australia A$6.95/Nz$7.95

N UNION

A
SPECTATOR AUSTRALL 0801

ND\C\ I 6T “"ii

Spies on the rack

MATTHEW D'ANCONA on torture and a perilous challenge to the spooks

Wi Why the *!@# shouldn't

9ll7700381695110
BAHRAIN B02.80. CANAOA C36.75. EURO ZONE €550

Qg © @
(excl. Portugal). PORTUGAL (Cont.) €5.50.
SOUTH AFRICA ZAR6.00. UAE AED30.00, L AN OLD
USA US$6.50, UK £2.95. @



THE WEEK

Leading article 5
Diary Alex Massie 7
Standing room 8
Politics Fraser Nelson 9
Flash Gordon 11
Ancient & modern 14
Letters 18
Another voice

Matthew Parris 19
Mind your language 42
BUSINESS

Cash for Clunkers

James Doran 20
City life

Robert Beanmont 21
BOOKS

Ferdinand Mount: Muriel
Spark, by Martin Stannard 23

Dan Jones: God’s Philosophers,
25

by James Hannam

Matthew Dennison: Family
Album, by Penelope Lively . 26
Graham Stewart: 1938:

Hitler’s Gamble, by Giles
MacDonogh 26
Lewis Jones: Naked Lunch, by
William Burroughs 27

UNIQUE AUSTRALIAN CONTENT

Leader Loose Laws
Politics Christian Kerr
Australian Notes Peter Coleman

Diary Tom Switzer

A golden opportunity for Catholic schools Ross Fitzgerald
Politicians and their (expletive deleted) language Alan Gold viii

Bell’s best hit of Shakespeare in years Peter Craven ix

Parallel Life Patrick Cook

iv
v
vi

vii

X

The spooks are squirming Matthew d’Ancona

Our intelligence agencies need to be scrutinised, not tortured 10

My dream of Mandelson Simon Hoggart

Imagine if the Prince of Darkness really did replace Gordon. 12
‘Strictly’ isn’t what it was Quentin Willson

The ballroom dancing show has lost its spirit of fun 14
Let’s hear it for the python Rod Liddle

Wilbur the cat had it coming to him 16
The candidate from Kabul James Forsyth 17

Caver by Daniel Mitchell. Drawings by Patrick Cook, Michael Heath, Castro, K.J.

Lamb, Holland, Adam Singleton and Bernie.

Charles Moore, Tamzin Lightwater, Deborah Ross and Melissa Kite are away.

‘Website: www.spectator.co.ul

Editorial and advertising

The Spectator, 22 Old Queen Street,
London SW1H SHP

Tel: 020 7961 0200 Fax: 020 7961 0250
Email: editor@spectator.co.nk (editorial);
letters@spectator.co.uk

(letters for publication);
advertising@spectator.couk (advertising)
Advertising enguiries: 020 7961 0219
Advertising fax: 020 7961 0020

Subscription and delivery queries
IPG P O Box393 g
Belmont

WA 6984

Auvstralia

Tel: 08 9362 4134 Fax: 08 9470 3162
From NZ: +61893624134

Email: wa@ipgonline.cc

London SW1H 9HP

Spectator Australia advertising
Charlton D’silva

Publicitas Australia Pty Ttd

Level 9, 215-217 Clarence Street
Sydney NSW 2000

Tel: 61 2 8298 9301 Fax: 61 2 9251 3726
email: charlton.dsilva@publicitas.com

Distributor

Network Services Company
GPO Box 4088

Sydney 1028
www.netonline.com.an

Tel: 1300 131 169

Vol 309; no 9442

© The Spectator (1828) Ltd. 1SSN 0038-6952

The Spectator is published weekly by The Spectator (1828) Ltd at 22 Old Queen Street,

Editor: Matthew d'Ancona

www.spectator.co.uk/australia

ARTS

Lloyd Evans
on the Edinburgh Festival

Exhibitions: Janet Boulton:

Remembering Little Sparta
Andrew Lambirth

Opera: Tristan and Isolde
Michael Tanner

Theatre: The Girlfriend
Experience; Helen
Lloyd Evans

Radio
Kate Chisholm

Television
James Delingpole

29

30

31

32

32

LIFE

Gardens
Ursula Buchan

The turf
Robin Oakley
High life
Taki

Low life
Jeremy Clarke

34
34
35

36

Bridge

Susanna Gross 37

AND FINALLY o o o

Chess

Raymond Keene 38
Competition; Crossword 38, 39

Status anxiety

Toby Young 42
The Wiki man

Rory Sutherland 43
Your problems solved

Mary Killen 43

THE SPECTATOR AUSTRALIA 15 August 2009 iii




